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Ed Monahan

TheEconomy and Budgets. Weknow asamatter of commonsense
that when the economy goes south defender caselocadsrise. Bryce
Amburgey detail sthe research that verifiestheincreased casel oads
of defenders during recessions.

Kentucky Defender funding has greatly improved in the last 6
years. However, relative to others in Kentucky’s criminal justice
system, defenders are at the bottom of the totem pole. Kentucky
Criminal Justice budgets after the recent reductions from the cur-
rent fiscal year are set out.

Administration of Death Penalty Questioned. “A Broken Sys-
tem: Error Ratesin Capital Cases 1973-1995,” amajor new decade
long study on the death penalty is out. It is an indictment of the
administration of capital punishment nationwide and in Kentucky.
Theerror ratein capital casesisat an unacceptablelevel. Kentucky
can rectify part of the problem by enacting legislation to eliminate
the death penalty from 16 and 17 year olds. Eight out of ten Ken-
tuckians support this reform.

Racial discrimination plays an inappropriate rolein our criminal
justice system. Kentucky isworking to identify the discrimination.
Defendersplay asignificant rolein bringing about racial fairness.

Mental health evaluations play an increasingly important role in
the criminal justice system. Too many are inadequate and mislead-
ing. John Blume and David Voisin hel p us understand how to bring
about evaluations that have integrity.

2002 Annual Defender Conference. The Client’s Voice is the
theme for the 2002 Kentucky Department of Public Advocacy
Conference. The focus will be on developing client relationships,
pretrial rel ease advocacy, creative negotiation and sentencing advo-
cacy. Thisyear, the conferenceisone day rather than two and will
not offer the full 12.5 CLE hours it has in the past. It is the 30"
Annual Public Defender Education Conference, and is June 11-12,
2002, Holiday Inn, Cincinnati Airport, 1717 Airport Exchange Blvd.
For registration, contact: Patti Heying; Department of Public Ad-
vocacy; 100 Fair OaksLane, Suite 302; Frankfort, K'Y 40601; phone:
(502) 564-8006 ext. 236; e-mail: pheying@mail .pa.state.ky.us

Juvenile Summits. This year the DPA’s juvenile summits are
opento all criminal defense practitioners and will offer 6 hour s of
CLE Credit. Thesummitsareasfollows:

General Butler State Resort Park March 18
Natural Bridge State Resort Park March 22
Pennyrile State Resort Park March 28
Lake Cumberland State Resort Park ~ April 25

For registration, contact: Patti Heying; Department of Public Ad-
vocacy; 100 Fair OaksLane, Suite 302; Frankfort, K'Y 40601; phone:
(502) 564-8006 ext. 236; e-mail: pheying@mail .pa.state.ky.us
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The Economy-Crime Rate Connection and
|tsAffect on DPA Caseloads:
Does Crime Pay When the Market Doesn’t?

The notion that the crime rate in a country is affected by the
state of its economy has a common-sense appeal to most
individuals. Thisbelief would especially apply to the United
States, wheretheoretically our free-market economy, withits
relatively low-funded socia programs compared to other West-
ern democracies, leavesthe underprivileged more at the mercy
of changing market forces. According to thisinstinctual ap-
proach and most of the “ economic” models of criminology, a
flagging economy leads to more joblessness, less money for
charity and “safety net” programs, and greater difficulty for
individuals trying to find or maintain income to sustain the
basic needs of their families. As aresult, those individuas
will morelikely turnto criminal activity asameansof income
for these basic needs, since the benefit of lawful activity no
longer outweighs the risks of criminal activity (these risks,
such asinjury at thehands of apotential victim, incarceration,
socia and familial pressuresagainst crime, etc., areviewed as
the " costs’ of criminal activity in the economic models).

From the perspective of the Department of Public Advocacy,
increased crime caused by a bad economy, presumably com-
mitted inordinately by the economically disadvantaged, could
have a significant impact on our individual and agency-wide
caseloads. The current economic downturn has shown some
signs of recovery, but the economic situation is not flying
high like it was two years ago. Even if the situation merely
stagnates, thereisstill causefor concern sinceany local, state,
or national bumps in the economy usually hit the poor first
and hardest.

Despite this common-sense reasoning, there is substantial
debate among economists regarding the link between crime
and the economy. The parties to the debate are usualy di-
vided and labeled into two familiar camps. Specifically, “con-
servative” economists minimize the link between economy
and crime, arguing that committing a crime is more an indi-
vidual choice or flaw, while “liberal” economists emphasize
theroleof institutions, family structure, and societal forcesin
thecommission of crimes. Despitethisdebate, the majority of
recent scholarly analysis has found that crime rates are di-
rectly related to the economy. The articles offer varying de-
grees of certainty on this point and even disagree about
whether the relationship to economic factors only exists for
property crimes (and not for violent crimes) or for al crimes.
The two main relevant areas of analysis drawn from the re-
search are (1) wages and unemployment generally, and (2) the
1990s economic “boom” and crime*“bust” and what both can
tell us about the crime/economy connection. Each segment
within the two categories will focus on a specific scholarly
writing on crime and the economy.

|. TheAffect of Wagesand Unemployment

The primary factor to be considered in the health of any free
market economy isemployment. Evenif thetop corporations
in the United States were experiencing huge profits or the
world wasin astate of virtual peace, such gainswould matter
littleto most Americansif they are severely underpaid or could
not even find a job. Economists have performed extensive
research into how our society is affected by meaningful em-
ployment and its absence. They have combined their efforts
with those of criminologiststo explore how fluctuationsin the
state of joblessnesswill impact the crimerate (or vice versa).
Some of their findings are discussed bel ow.

A. Local Market Opportunities

Intheir paper, “ Crime Ratesand L ocal Market Opportunitiesin
the United States: 1979-1997,” Gould, Weinberg, and Mustard
concluded that both wages and unemployment are signifi-
cantly related to crime, with wages having the stronger effect.!
Sinceunskilled men commit the majority of crimes, theauthors
make this group the focus of their analysis.

The authors discuss how a decline in the wages offered in-
creases the relative payoff of criminal activity, thusinducing
workers to substitute away from the legal sector towards the
illegal sector. A lower wage also reducesthe opportunity cost
of serving timein prison. A reduction in legal opportunities
should make onemorelikely to engagein any form of criminal
activity, regardlessof motives. The propensity to commit crime
moved inversely to the trends in the labor market conditions
for unskilled men during the years reviewed (i.e., more labor
market opportunities means less likely to commit crime and
lessmarket opportunitiesmeansmorelikely to commit crime).
L abor market conditions areimportant determinants of crimi-
nal behavior.

Increases in the wages of non-college men reduce the crime
rate, and increases in the unemployment rate of non-college
men increase the crime rate. Wages have a significant effect
on both property and violent crimes, while unemployment re-
mainssignificant for property crimes, but not for violent crimes.

Resultsindicatethat crimerespondsto local 1abor market con-
ditions, but long-term trends in various crimes are mostly in-
fluenced by the declining wages of less educated men through-
out the period under review. The crimes with the weakest
pecuniary motive among those surveyed, murder and rape,
show the weakest relationship between crime and economic
conditions.

Theauthors' estimatesimply that declinesin labor market op-
portunities of less-skilled men were responsible for substan-
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tial increasesin property crimefrom 1979to 1993, andincreased
market opportunitieswereresponsiblefor declinesin crimethe
following years. Their findings were consistent when they
looked at both larger national trends and individual cases.

B. Unemploymentand Crime

Intheir first paper on “Identifying the Effect of Unemployment
on Crime,” Raphael and Winter-Ebmer found that the conven-
tional wisdom on the effects of unemployment on crime(i.e., a
direct relationship —higher unemployment leadsto higher crime
and lower unemployment leadsto lower crime) actually under-
estimates these effects.?

A decrease in income and potentia earnings associated with
involuntary unemployment increases the relative returns to
illegal activity. Moreover, workerswho experience chronicjob-
lessness have less to lose by arrest and incarceration. Unem-
ployment isan important determinant of the supply of criminal
offenders and hence, the overall crimerate.

Previous estimates of the unempl oyment-crimerel ationship that
do not control for important crime fundamentals (such asalco-
hol consumption, drug use, gun availability, and consumption
of consumer durables) may systematically understate the ef-
fect of unemployment on crime. Specifically, theauthorsfocus
on (1) per-capitaalcohol consumption, and (2) the strong rela-
tionship between military contract awards and state unemploy-
ment rates.

When controlling for the alcohol consumption factor, the ef-
fect of unemployment on violent crimeis significant and com-
parable in magnitude to the effects on property crime. Thisis
in contrast to previous research that didn’'t control for this
factor and that found the same effect, but only in significant
amounts for property crimes. Consideration of the military
contractsfactor also yields much larger unemployment effects
for both specific property and violent crimes, even in the least
restrictive specifications. Theresultsfor violent crime contra-
dict the common finding in previous research that unemploy-
ment and violent crimeareunrelated. Theoverall conclusionis
that the relationship between crime and unemployment is con-
siderably stronger than is suggested by previous research.

The authors cite Cook and Zarkin, Crime and the Business
Cycle (1985), which identified four categories of factors that
may create linkages between the business cycle and crime: (1)
variationinlegitimate employment opportunities, (2) variation
incrimina opportunities, (3) consumption of criminogenic com-
maodities (alcohol, drugs, guns), and (4) temporal variation in
the response of the criminal justice system.

The authors conclude that, because the effect is so significant,
policiesaimed at improving the employment prospects of work-
ersfacing the greatest obstacles can be effective toolsin com-
bating crime. Also, they state that crimeratesin the U.S. are
considerably higher in areas with high concentrations of job-
lessworkers and the fact that those workers with arguably the
worst employment prospects arethe most likely to beinvolved
with the criminal justice system, employment-based anti-crime

policies contain the attractive feature of being consistent with
awide range of policy objectives.

C. Implicationsfor PublicPolicy

“Therelationshi ps between unemployment and crime arereal;
wewon’'t be able even to begin an attack on crimethat is both
humane and effectiveif we do not confront them.”?

In his book, “Confronting Crime: An American Challenge,”
Elliott Currie described the inextricable mutual effects of em-
ployment, crime, and public policy. He argued that the crime
effects of unemployment are only partly due to the pressures
of lost income, because unemployment also exacerbates drug
and alcohol abuse. Thereisuniversal agreement that drug and
alcohol abuse adversely impactsthe crimeratefor both violent
and property crimes. Unemployment also disruptsfamily ties
since the jobless often must migrate to find work, and these
reduced family tieslead to higher crimerates. Currieat 107,
citing sociologist M. Harvey Brenner of Johns Hopkins Uni-
versity.

The author points out that most research regarding the con-
nection between joblessness and crime only takesinto consid-
eration those who are unemployed and are actively seeking
work. If youincludethosewho areboth joblessand not search-
ing for work, the association between joblessness and crime
becomes even stronger. Currie at 110. Further, Currie notes
that “what the narrow emphasis on the unemployment rate
ignoresisthelarger, ultimately more crucial, issue of how the
quality of work affectsthecrimerate.” Id. at 111-112 (emphasis
in original). Underemployment is more strongly associated
with serious crime than unemployment. Underemployment is
defined as “the prospect of working, perhaps forever, in jobs
that cannot provide a decent or stable livelihood, a sense of
socia purpose, or amodicum of self-esteem.” 1d. at 112. The
issue is economic viability, not just employment in and of it-
self. 1d. (quoting economist Ann Dryden White)

Currieshowsthat quality of work isthekey. Thefundamental
needs supplied by meaningful work are almost impossible to
find in many of the jobs available, especially to the disadvan-
taged young. For work to avert crime, it must bea* part of the
process through which the young are gradually integrated into
aproductiveand valued rolein alarger community.” 1d. at 117.
Also, whether unemployment leads to crime is significantly
influenced by whether the unemployment isabrief disruption
of apath into this more productive and valued role, or “repre-
sents a permanent condition of economic marginality that vir-
tually assures a sense of purposel essness, alienation, and dep-
rivation.” Id. Theauthor arguesthat, if Americansdesirealess
“volatileand violent society,” we must focusonimproving the
long-term prospects for steady and worthwhile employment
for those individualswho are now largely excluded from such
work.

Asfor the contention that welfare or other “social safety net”
benefits|ead many poor peopleto refrain from seeking active
employment, Currie argues that “the problem islessthat gov-

Continued on page 6
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Continued from page 5
ernment in the United States creates especially large disincen-

tives to steady employment than that the labor market creates
incentives so low and uncertain that they cannot consistently
compete with the lures of street life.” 1d. at 123 (emphasisin
original). Public policy isanintervening force between crime
and unemployment. In other words, if (and how much) job-
| essness creates crime is determined by what awaitsthose who
lose their jobs, especially in terms of public supports. Currie
maintainsthat America ssmall degree of support for the unem-
ployed compared to other Western industrial nations means
that the American unemployed face“far more hardship, depri-
vation, and alienation” than in the other countries. Id. at 130.

Affects on Department of Public Advocacy caseloads could
also bemorelong-term. Currie statesthat thefocus should not
be on merely theimmediate impact of unemployment. Instead,
it should be noted that the future effect of protracted unem-
ployment has an equally important impact on criminal violence
the following generations.

Therefore, in our agency, the effect of unemployment on crime
isacrucia issue, both in terms of caseloads and future plan-
ning and strategy. A core tenet of our work is to protect the
rights of the economically disadvantaged, and by extension
improve and protect our society and criminal justice system.
When the disadvantaged can’'t find away out or up, it reveals
the systemic inequalities that undermine our societal goals.
Currie putsit best when he states that “ The powerful connec-
tions between crime and the absence of secure and satisfying
work suggest that the issue of employment and crimeiswoven
inextricably into the larger one of the relationships between
crime and inequality. For what is crucial about not having a
decent job isthat it puts one squarely at the bottom of what in
the United States is a particularly harsh and pervasive struc-
ture of inequality that profoundly shapes every aspect of so-
cial and emotional life.” Id. at 141.

I1. The1990s: Economic Boom and CrimeBust
A. TheEconomy asthe Explanation for CrimeRates

Inhislecture and article, “ Doesthe Economy Help Explainthe
Fall in Crime?’ (written before the current economic recession),
Richard Freeman stated that the evidence supporting the rela-
tionship between crime and the economy is not unequivocal,
and there areempirical problemsthat create some uncertainty.
However, the preponderance of studies, particularly more re-
cent econometric work, supportsthe claim that the 1990sboom-
ing economy hel ped reduce the crimerate.* In fact, the author
cites three recent studies that found a substantial relationship
between unemployment and crime, with a1% changein unem-
ployment associated with an approximate 2% changein crime
rates.

Freeman found that the population of offenders consists dis-
proportionately of peoplewho have low legitimate job market
opportunities. Whatever the source of data on crime— prison-
ers, arrestees, self-reportsof criminal activity —thelessskilled
invariably are disproportionately represented. Although the

overrepresentation of peoplewith low earningsin crime could
reflect psychological or decisionmaking problemsamong this
population, studies show that people who commit crime are
morelikely to be unemployed (or idle when they are of school
age) than otherswith comparable skills. Also, the same person
ismore likely to commit a crime when jobless than when em-
ployed. As additional support, Freeman discusses a prison
inmate survey finding that offenders have a much higher un-
employment rate than nonoffenderswith, for example, similar
skillsand low education.

Many economists identify “incentives’ as the major factor
influencing whether an individual commitsacrime. Whether
oneisaproponent of either the “labor market” or “sanctions’
as the determinative factor is irrelevant according to the au-
thor. Both are viewed through the same decision calculus.
Incapacitation aside, sanctions work by affecting incentives,
just aslegitimate and ill egitimate earnings opportunitiesdo. It
may bethat the stronger resultsthat appear to come from sanc-
tionsmerely reflect that fact that we have better ways of mea-
suring sanctions than in measuring the economic rewards of
crimefor eachindividual.

Overall, theauthor identifiesfour factorsthat affect crime: (1)
social mores and the way citizens view illega behavior, (2)
demand for drugs and other illegal activities, (3) criminal jus-
ticepolicies, and (4) thejob market. Inview of thisarticleand
the others cited, the “job market” isthe factor among the four
that can be most readily quantified, and thus lends itself to
more reliable analysis. The resulting research clearly shows
that wages and employment have an impact on local and na-
tional crimerates.

B. HomicideRatesDuringthe 1990sEconomic Boom

Intheir 1998 article, “ Explaining Recent Trendsin U.S. Homi-
cide Rates,” Blumstein and Rosenfeld argued that declining
homicide rates in the 1990s were due to “current economic
conditions’ that apparently provided lawful economic pros-
pects at the same time that prospects in theillegal drug mar-
ketswere diminishing. However, the authors presciently cau-
tioned that the“ cyclical nature of economic conditions makes
their crime reduction effects uncertain in the future.”®

The authors warned that the 1990s decline in homicide rates
could be reversed. Particularly, they felt that an increase in
homicide rates could come with an economic downturn, with
the downturn’s accompanying resurgencein drug marketsand
their intertwined violence. Blumstein and Rosenfeld at 1216.
Further, violence could increase in the most volatile communi-
tiesasthoseleast ableto withstand an economic downturn are
removed fromthewelfarerolls. Id.

The homicide data does much to support the idea that violent
crime rates are also vulnerable to economic conditions. Most
every researcher agrees that property crime rates are depen-
dent on the economy, but it has always been more difficult to
quantify thiseffect for violent crimerates. However, homicide
data is considered among the most reliable forms of United
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Statesviolent crime data, since homiciderecordsare generally
meticulous and complete compared to other crimes, and the
direct result of the crime—death —is easily defined and incon-
trovertible. Thus, since Blumstein and Rosenfeld have shown
a relationship between the booming 1990s economy and the
accompanying fall in homicide rates, it would be prudent to
heed their warning that the inverse rel ationship could hold true
during economic downturns aswell.

C. TheEconomy asaSocial |ngtitution

In hisarticle, “Social Ingtitutions and the Crime ‘Bust’ of the
1990s,” Gary Lafreeexamined six different American social in-
stitutions and measured their effect on the crime rate.® He
studied political, criminal justice, economic, welfare, family, and
educational institutions. Lafree determined that there was the
strongest evidence of a connection between the 1990s decline
in crime rates and increases in economic, criminal justice, and
educational ingtitutions. Lafreeat 1367.

In his analysis of economic institutions, the author discusses
the historically strong relationship between the economy and
crime. While Lafree’s (pre-recession) emphasis was on the
1990sdrop in crime, he discussed the two main waysthat “de-
clining economic legitimacy” causesanincreasein street crime
rates: (1) by boosting the motivation of potential offendersto
commit crime, and (2) by diminishing the success of social con-
trol aimed at crime prevention and punishment. Id. at 1359.
Many economists recognize that the poor most keenly feel the
effects of “declining economic legitimacy.” As Lafree notes,
“The idea that economic deprivation increases crimina moti-
vation has long been central to strain theories in criminology.
A largenumber of studiesconfirm that, compared to thewealthy,
theeconomically disadvantaged are morelikely to commit street
crimesof every type.” 1d. at 1359-60. Thisfurther bolstersthe
evidencethat the downturnin the economy will lead to greater
indigent crime and resulting increased casel oadsin our agency.
Further, the current proof of amild economic recovery in and of
itself does not seem sufficient or sustained enough to reverse
this prognosis.

Given Lafree’s conclusions combined with the other research,
a decline in the public trust or effectiveness of any of these
three most rel evant social ingtitutions (economic, criminal jus-
tice, and educational systems) would lead to the oppositetrend
of that seeninthe 1990s (i.e., increased crime). Asthe economy
has faltered, it is reasonable to assume that this could lead to
increased crime. Further, important social institutionsareinter-
woven, and the decline of the economy could impede the crimi-
nal justice or educational institutions. If all three languish,
these mutual reductions will impact and feed off one another,
creating a dangerous and potentially long-term cycle. The
guestion is no longer “Will our caseloads increase?’ but in-
stead becomes “How could Department of Public Advocacy
caseloads not increase?’

I11. Concluson

Since we are experiencing an economic downturn, the schol-

arly research indicates that it is reasonable to expect the po-
tential for increased crime, especially among the underprivi-
leged. Therefore, the Department of Public Advocacy (and
public defenders across the country) could very well see an
increase in caseload disproportionate to population growth.
Further, given thelong-term familial and sociological implica
tions, the increase could extend into the future through subse-
guent generations whose members are raised in a heightened
cycle of poverty and hopelessness.

Endnotes
1. Eric Gould, Bruce Weinberg, and David Mustard, “Crime Rates
and Local Labor Market Opportunities in the United States: 1979-
1997,” working paper last revised October 2000. (This paper was
originally presented to the National Bureau of Economic Research
Summer Ingtitute Workshop, Cambridge, MA, July 6, 1998, with
dataextending only to 1995, and it has since been revised with newer
data).
2. Steven Raphael and Rudolf Winter-Ebmer, “Identifying the Ef-
fect of Unemployment on Crime,” Department of Economics, Uni-
versity of California, San Diego, Discussion Paper 98-19, August
1998. The authors published a subsequent article using the sametitle
last year: Steven Raphael and Rudol ph Winter-Ebmer, “Identifying
the Effect of Unemployment on Crime,” Journal of Law and Eco-
nomics 44 (April 2001): 259-83. The later article overlaps signifi-
cantly with the earlier paper. However, the authors analyzed some
new factors (such as a state-specific exposure to oil shocks) in new
ways and de-emphasized the data on alcohol consumption. This
new analysis continued to find significantly positive effects of unem-
ployment on property crimerates. In fact, the authors state that just
over 40% of the decline in the overall property crime rate between
1992 and 1997 can be attributed to the decline in unemployment. Id.
at 281. However, these new variables did not find the same strong
association between unemployment and violent crimes as were evi-
dent inthe earlier paper, but did find that the employment prospects
of males are weakly related to rape rates. Despite the two divergent
analyses presented by the authors, both writings strongly support
the“ property crime-unemployment” connection, and either text |eads
to a projection of increased DPA caseloads concomitant with in-
creased unemployment.
3. Elliott Currie, Confronting Crime: An American Challenge (New
York 1985): at 106.
4. Richard B. Freeman, “ Doesthe Economy Help ExplaintheFall in
Crime?,” from lecture given February 23, 2000 for the Per spectiveon
Crime and Justice: 1999-2000 Lecture Series, National |nstitute of
Justice, March 2001. (Freeman is a Professor with the National
Bureau of Economic Research at Harvard and Professor for the Cen-
trefor Economic Performance, London School of Economics.)
5. Alfred Blumstein and Richard Rosenfeld, “Explaining Recent
Trends in U.S. Homicide Rates,” The Journal of Criminal Law &
Criminology 88, No. 4, Symposium: Why is Crime Decreasing? (Sum-
mer 1998): 1175-1216, at 1216.
6. Gary Lafree, “Socia Institutions and the Crime ‘Bust’ of the
1990s,” The Journal of Criminal Law & Criminology 88, No. 4,
Symposium: Why is Crime Decreasing? (Summer 1998): 1325-1368..
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Revised Kentucky Criminal Justice Appropriationsin FY 2002

For the Fiscal Year 2002 (July 1, 2001 - June 30, 2002), revised criminal justice appropriationsin Kentucky are almost $949
million, whichis5.48% of monies spent by the Commonwealth. Thisisup from FY 2000 when there was $830 million or 5.43%.
Final Budget Memorandum (www.lrc.state.ky.us’ home/agency.); (http://162.114.4.13/budget/final/vol .1 pg.26). Appropria-
tionsfor all of stategovernmentin FY 02isover 17.321 billion dollars. The FY 02 criminal justice appropriations (including
budget reductions) of $948,790,800 weredivided asfollows:

Corrections 319,005,800 33.62%
Judiciary 205,591,800 21.67%
State Police 135,924,300 14.33%
Juvenile 121,412,100 12.80%
Prosecution 69,007,300 7.27%
Criminal Justice Training 40,505,600 4.27%
Justice Administration 28,724,200 3.03%
DPA 28,619,700 3.02%
Total 948,790,800 100%

Percentage of Criminal JusticeAppropriationsfor Each Kentucky Criminal Justice Program:

State Police
14.33% Corrections
33.62%

Justice
Administration
3.03%

Juvenile
12.80%

Criminal Justice
Training

4.27% .
Prosecution

DPA ici
7.27% Judiciary

3.02% 21.67%

FromFY 00to FY 02, funding for Kentucky prosecutorsincreased $5 million from $64 million to $69 million. During thisperiod,
the prosecutors’ percentage of the funds allocated to Kentucky criminal justice agenciesincreased from 7.23%to 7.27%.

From FY 00 to FY 02, funding for Kentucky defenders increased from $22.9 million to $28.6 million. During this period,
defenders’ percentage of the funds allocated to Kentucky Criminal Justice agenciesincreased from 2.70% to 3.02%. How-
ever, DPA hastheleast funding in FY 02 of any of the criminal justice categorieslisted.

InFY 02, Correctionshasthe most funding of Kentucky crimina justice agencieswith $319 million (or 33.62%), up from $307
million in FY 00. That means that over $ .33 of every dollar appropriated for Kentucky criminal justice programs goes to
Corrections, excluding incarceration of juveniles.

State Policeis appropriated over $.14 of every criminal justice dollar, and the Department of Juvenile Justiceis appropriated
nearly $.13 of every dollar that goesto criminal justice programsin FY 02. Prosecutorsreceive $ .07 and defendersreceive
$.03 of every dollar appropriated for Kentucky criminal justice programs.

The Department of Public Advocacy’sbudget increase of $5.7 millionfrom FY 00to FY 02 providing defender clientsand the
criminal justice system with a statewide public defender system significantly more capable of doingits part to provide afair
process and reliable results.

While defenders have received much needed new funding, thereis unfinished businessto insure thisfairness and reliability
for the future within alevel playing field of resources.

Looking at defender funding and prosecutor funding in the context of funding for the criminal justice system provides
perspective on remaining defender funding needs. Bl
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New Study Supports Bill to End Juvenile Death Penalty

FRANKFORT, February 15, 2002: A new study from Colum-
biaUniversity offersstrong support for legidl ation now pend-
ing before the Kentucky General Assembly advocating the
elimination of death asa penalty for 16 and 17 year olds.

HouseBill 447, sponsored by Rep. Robin Webb, D-Grayson,
and Senate Bill 127, sponsored by Sen. Gerald Neal,
D-Louisville, wereintroduced January 22, 2002 and assigned
to the Judiciary Committees of their respective chambers.
However, neither bill hasbeen called for acommittee vote yet
“despite the fact that the people of Kentucky overwhelm-
ingly want the law changed now,” said Webb.

Neal and Webb cited “The Spring 2000 Kentucky Survey”
conducted by the University of Kentucky Survey Research
Center, which found that eight out of 10 Kentuckians do not
support the death penalty for 16 and 17 year olds.

That information joinsagrowing body of support for outlaw-
ing the death penalty for people under age 18. In June 2000,
ColumbiaUniversity Professors James. S. Liebman and Jef-
frey Fagan released their report “ A Broken System: Error Rates
in Capital Cases 1973-1995,” which found that 68% of all
death verdicts imposed and fully reviewed during the study
period were reversed by the courts.

Now a follow-up study, “A Broken System, Part Il; Why
There Is So Much Error in Capital Cases and What Can Be
DoneAbout It;” examinesthe causes of error in capital cases.

The study’s conclusion that the death penalty must be re-
served for only “theworst of the worst” has significance for
Kentucky, said Neal.

“When a state makes too many cases eligible for the death
penalty, the rate of error in capital convictions skyrockets,”
he said. “Kentucky has a net that is too wide and the facts
show that the error rate is unacceptable,” said Neal, noting
that Kentucky has had 62% of its capital convictions re-
versed.

Toreducetherisk of error, the study
recommends carefully targeted re-
forms designed to fit local condi-
tions, and aimed at ensuring that
the death penalty islimited to “ de-
fendants who can be shown with-
out doubt to have committed an
egregiously aggravated murder
without extenuating factors;” ac-
cording to the study. For example,
the death penalty should be banned
for juveniles and people who are

Rep. Robin Webb

mentally retarded or severely men-

tally ill, the study said.

Thisrecommendation echoes other
studies by national bipartisan
groups and international law, said
Webb. Among the groups oppos-
ing the death penalty for juveniles
are the American Bar Association
and the Constitution Project, a
30-member death penalty initiative
group whose diverse membership |

includes Democrats, Republicans,

Senator Gerald Neal

liberals, conservatives and people
from both sides of the death penalty issue, she said.

“We do not want Kentucky to make a mistake in killing its
kids, and study after study by national and international bi-
partisan groups tells us that we should not kill kids;” said
Webb. “It’'stimeto changethelaw. Let’ snot block thewill of
the people of Kentucky.”

Neal echoed Webb's call for legislation banning juvenile ex-
ecutions. “The time to fix this serious defect in Kentucky’s
law is now,” he said. “This latest study confirms what the
people of Kentucky already know: we should not be killing
our children.” |

-

KY Defender Casdloads|ncrease ThisFiscal Year

Field officeworkload numbersreported in the Trial Division haverisen substan-
tialy for thefirst two quarters of Fiscal Year 2002 compared to the same period
last fiscal year. Field office workload was 48,270 cases, compared to 42,393 cases
reported at mid-year in Fiscal Year 2001, an increase of 13.86%. Additionally,
overall Tria Division caseload reported for the mid-year Fiscal Year 2002 is
50,608 cases, compared to 44,490 cases mid-year in Fiscal Year 2001, anincrease

of 13.75%.

—



THEADVOCATE

Volume 24, No.2 March 2002

Race and the Criminal Justice System

Kentucky’s Racial Profiling Protections. At DPA's 2001
Annual Public Defender Conference seminar, | was part of a
panel discussion on race with Senator Gerald Neal, Repre-
sentative Jesse Crenshaw, and U of L Professor Gennaro
Vito. At that time, | raised the question of whether the Racial
Profiling Act of 2001, which was sponsored by Senator Gerald
Neal and which is now codified in KRS 15A.195, could be
used to suppress evidence seized during the course of its
violation.

Part of thisstatutereads: “ 1) No state law enforcement agency
or official shall stop, detain, or search any person when such
actionis solely motivated by consideration of race, color, or
ethnicity, and the action would constitute a violation of the
civil rights of the person.”

| argued at that time that this statute carried within it implic-
itly an exclusionary rule. | have yet to read a case, or even
hear of a challenge, testing my argument. However, Andy
Johnson, summer law clerk for the Owensboro Office, has
written a short memo to Rob Sexton, Central Region Man-
ager, onwhether the Racial Profiling Act of 2001 can support
a motion to suppress. He states that because the Racia
Profiling Act of 2001 represents a finding by the Kentucky
General Assembly that racial profiling exists, that courts may
“create a common law rule of exclusion barring the use of
evidence obtained as aresult of racial profiling.” He notes
that the penalty for violating KRS 15A.195is" an administra-
tive action (that) shall be in accordance with other penalties
enforced by the agency’s administration for similar officer
misconduct.” He notesfurther that the Court of Justice may
make rules governing practice and procedure so long as the
rules are consistent with public policy.

| encourage all defenders to use KRS 15A.195 where evi-
dence of racial profiling exists to urge the court to suppress
evidence, arguing that they have theright to create arule of
exclusion consistent with this clear public policy expression
in KRS 15A.195. It would be peculiar if amatter of suchim-
portance and so formally enacted into our statutory public
policy had no remedy if violated.

Racial Aspects of 4" Amendment L aw. Professor Amy D.
Ronner of St. Thomas University School of Law haswrittena
law review article entitled Fleeing While Black: The Fourth
Amendment Apartheid, 32 ColumbiaHuman RightsLaw Re-
view 383 (2001) inwhich shereviewslllinoisv. Wardlow, 528
U.S. 119 (2000). A few quotesfromthisincisiveand provoca
tivearticlewill givethereader reasonto exploreit further.

“Thelaw not only allows police harassment of minorities, but

also seems to encourage it. Courts have specificaly ap-
proved race as a factor in the decision to stop and detain
individuals. Also, drug courier profileshaveincluded race as
a characteristic that officers may use to justify pretextual
traffic stops and subsequent searches. Further, the con-
cept of ‘reasonable suspicion’ it-
self isaculprit becauseitissub-
ject to a ‘totality of the circum-
stances analysis, which alows
such a vast panoply of factors
and inferences that it can easily
mask policeofficers racia preju-
dices. Inaddition, courtsarein-
creasingly deferential to officers
discretion in making decisions
about stops and searches. The |
ultimate effect isto allow police
officers’ subjective perceptions
and biasesto corrupt the law of
search and seizure.”

Senator Gerald Neal

“The seminal decisionin Terry
v. Ohio is the foundation upon
which the Supreme Court has
built its racially biased Fourth
Amendment jurisprudence...In
Terry, the NAACP Lega De-
fense and Educational Fund had
submitted an amicus brief in
which it asserted that the police
weremorelikely to stop and frisk
blacks than whites... The amicus brief thus pointed out that
thefailureto protect citizenslike Terry would not only harm
the black population by increasing its exposure to police
harassment, but would also augment extant racial tensions.
The NAACP's solution was to make stops and frisks subject
to the same probable cause standard as searches and sei-
zures.”

Rep. Jesse Crenshaw

“While the Supreme Court laid the foundation for a racist
Fourth Amendment in Terry v. Ohio, it only recently—over
three decades|later—installed theroof. Whilethe Terry Court
proclaimed the Fourth Amendment to be impotent against
the ‘wholesale harassment’ of blacks, the recent Wardlow
decision is less passive. In Wardlow, the Court takes an
apartheid approach to the Fourth Amendment and actively
condones police harassment of minorities.”

“In Floridav. Royer, the Supreme Court held that individuals
approached without reasonable suspicion or probable cause
havetheright toignorethe policeand walk away. Similarly,
inFloridav. Bostick, the Court said that a‘ refusal to cooper-
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ate, without more, does not furnish the minimal level of ob-
jective justification needed for a detention or seizure.” The
Wardlow Court, with negligibleanalysis, recited that * unpro-
voked flight is simply not a mere refusal to cooperate’ and
that ‘ [h]eadlong flight—wherever it occurs—isthe consum-
mate act of evasion.” This proposition isnot just alie, but a
fraud, one perpetrated on the minority community.”

“When the encounter is between apolice officer and aminor-
ity, the dynamics are magnified. While the average white
citizen doesnot usually feel freeto ssimply walk away from a
policeofficer, the average black or Hispanic citizen feelsprac-
tically shackled. Imagesfrom remote and recent history be-
ginto project themselves on the screen of the mind, emitting
the at least subliminal message that thisisapotentially life-
threatening encounter. For minorities, a police detainment
can conjure up a panoply of devastating scenarios, ranging
from plain humiliation, to framing towards an unjust convic-
tion, to brutal beating or death. The detainee’s reasonable
responseisto run. That response isnot unprovoked, but in
fact one hundred percent provoked.”

“In essence, what the Wardlow Court has done, despite its
own denials, is set up a pat formula—high crime area plus
flight equals stop. Each of the prongs, however, targets mi-

norities, who are the ones' sentenced by segregation to live
in inner city, “high crime” areas,’” and the ones most apt to
flee when the police arrive. The decision not only perpetu-
ates the evasion-search vicious cycle, but amounts to a re-
dundant edict that the Fourth Amendment issimply not avail-
able to minorities. The Wardlow decision makes the sacred
protection a whites-only amendment. What this means, of
course, isthat the Fourth Amendment cannot serve the very
class of people that needs it most.”

“[T]he Supreme Court must confront its own racism and
cultivate a genuine sensitivity to minority concerns and ac-
tually hear the concerns of the minority victims, asit did not
in Terry. The Court must apply race-neutral justice, and not
deem the exclusionary rule, designed to curtail police mis-
conduct, ineffective when it comes to police harassment of
minorities.” W

Ernie Lewis
PublicAdvocate
Department of PublicAdvocacy
100 Fair OaksL ane, Se. 302
Frankfort, Kentucky 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: dewis@mail.pa.stateky.us
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AVOIDING OR CHALLENGING A DIAGNOSIS OF
ANTISOCIAL PERSONALITY DISORDER

John H. Blumeand David P. Voisin

It'san all-too-familiar scenarioin capital litigation. The pros-
ecution moves for a psychiatric evaluation to assess a
defendant’s capacity to stand trial and criminal responsibil-
ity. The state evaluators review incident reports of the of-
fense as well as the defendant’s adult and juvenile criminal
record—if any—interview the defendant and perhapsafam-
ily member or two, and possibly administer an 1Q test and a
personality assessment, probably the MMPI, and afew “ pro-
jective’ tests. Their diagnosis: antisocial personality disor-
der [*APD"]. Thiscanbethekissof death, becauseto many
people, and most judges, this means that the defendant is
little more than a remorsel ess sociopath. Or as the “ ubiqui-
tous Dr. Grigson”2 would state, the defendant has “a severe
antisocial personality disorder and is extremely dangerous
and will commit future acts of violence.”® The state’s expert
will also explain that those with APD are deceptive, manipu-
lative, and violent and show no remorse for their actions.
The prosecution will remind the jury of this expert medical
evidencein closing argument, telling the jury that the defen-
dant is simply too dangerous and evil to spare and that the
defendant’sattemptsto present mitigating evidence are noth-
ing more than the contrived attempt of a manipulator to con
them. Or as one prosecutor argued:

You heard crazy like afox and | think that's what a
sociopathic personality is. . . . Sociopathic personal-
ity iswhat fits here, some guy that if he wants — he
getswhat hewants or he creates problemsfor people,
aguy that is either going to get what he wantsin the
future in prison or he's going to create problems for
people, and thosejailersareliving human beingswith
careersand liveson theline.?

Too often, it is the defense mental health expert who con-
cludesthat the defendant hasAPD. Asaresult, counsel may
decidetoforgo presenting any expert testimony ontheclient’s
behalf in order to avoid having the jury learn from a defense
expert that the defendant may be a sociopath.® Without ex-
pert assistance to help them understand his actions, how-
ever, jurors will likely sentence the defendant to death.® At
that point, it will be difficult to obtain relief on appeal or in
post-conviction proceedings based on issues centering on
the defendant’s mental state. For instance, if tria counsel
sought expert assistance and then made a decision not to
conduct additional investigation or present much evidence,
areviewing court will almost alwaysfind that counsel made a
reasonable, strategic decision. For example, in Satcher, trial
counsel retained a psychiatrist and psychologist, both of
whom diagnosed the defendant having APD. As a result,
counsel opted not to investigate further and instead relied

ontestimony from family members. Thereviewing court found
that counsel’s decisions were reasonable under the circum-
stances.”

The APD diagnosisis not only harmful, but it is frequently
wrong. Sometimes the error rests on a misunderstanding of
the disorder. At times, it is erroneously diagnosed because
of an over-reliance on personality tests, afailureto consider
the defendant’s culture and background, or an inaccurate or
incomplete factual basis. Too often, mental health profes-
sionals conclude that a defendant has APD for no other rea-
son than he has been accused of a heinous crime and may
have previously committed bad acts, and the experts make
no effort to understand the context in which the actions took
place. Inshort, itisoften“thelazy mental hedth professiona’s
diagnosis.”®

Many experienced capital litigators, especialy in Texas, are
no stranger to this sort of drive-by evaluation. For example,
in Chamberlain v. Sate® the defendant was convicted of
sexually assaulting and murdering aneighbor. Evidence of
hisguilt was not uncovered until six yearsafter the crime. At
the penalty phase, the defense argued that he had a non-
violent past. The state, however, introduced evidence of an
attack against a fellow soldier, an attack on a woman at a
shopping mall, and the burglary of apornography shop. The
state then called a psychiatrist to testify that “the facts of the
offense reveal asexually sadistic, antisocial personality dis-
order.”*® There is very little in the court’s opinion that sug-
gests that the defendant actually met the criteriafor APD.

Likewise, in White v. Johnson,* the prosecution’s psychia-
trist testified that the defendant had APD. This conclusion
was based on the circumstances surrounding the offense,
the defendant’s alleged lack of remorse shortly after his ar-
rest, and testimony that he had beaten a former spouse.’?
Although the facts of the offenses for which he was con-
victed were gruesome, the state’s expert could point to little
else that supported the criteria for APD. Both White and
Chamberlainillustrate two common deficiencieswith drive-
by type diagnoses of APD: there is nothing about the
defendant’s conduct prior to age fifteen, and little or no evi-
dence of repeated and pervasive antisocial conduct.

By understanding the criteriafor identifying personality dis-
ordersin general and APD in particular, and by conducting a
thorough and reliable social history, defense attorneys can
often avoid and always be prepared to | egitimately challenge
anAPD diagnosis. Wewill first identify the criteriafor APD.
Wewill also focus on critical features of APD that are often
overlooked but which are necessary predicates to an accu-
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rate diagnosis. We will then suggest ways to attack a state
expert’s conclusion that the defendant client has APD and
recommend several courses of action that will help ensure
that defense experts do not make the same mistakes that the
state experts made.

What isAnti-Social Personality Disorder ?
Diagnostic Criteriafor Antisocial Personality Disor der

According to the Diagnostic and Statistical Manual, Fourth
Edition [“DSM-IV"], “[t]he essential feature of Antisocial
Personality isapervasive pattern of disregard for, and viola-
tion of, the rights of othersthat beginsin childhood or early
adolescence and continues into adulthood.”** DSM-1V pro-
videsanumber of criteriathat must be met before an evalua-
tor should conclude that a patient has APD:

A. Thereisapervasive pattern of disregard for and viola-
tion of therights of others occurring since age 15 years,
asindicated by three (or more) of the following:

() failureto conform to social normswith respect to
lawful behaviors as indicated by repeatedly per-
forming acts that are grounds for arrest
deceitfulness, as indicated by repeated lying, use
of aliases, or conning othersfor personal profit or
pleasure

@

(® impulsivity or failureto plan ahead
(4 irritability and aggressiveness, asindicated by re-

peated physical fights or assaults

reckless disregard for safety of self or others
consistent irresponsibility, asindicated by repeated
failureto sustain consistent work behavior or honor
financial obligations

lack of remorse, asindicated by being indifferent
to or rationalizing having hurt, mistreated, or sto-
len from another

©)
©)

@)

B. Theindividual isat least age 18 years.

C. Thereis evidence of Conduct Disorder with onset be-
foreage 15 years.

D. Theoccurrence of antisocial behavior isnot exclusively

during the course of Schizophreniaor aManic Episode.

Atfirst blush, these criteriaseem fairly broad and damning to
many capital defendants. However, they contain very impor-
tant limitationsand exclusionsthat are oftenignored or over-
looked. First, APD requiresthat adefendant be at |east eigh-
teen years of age. Second, there must be evidence of a Con-
duct Disorder before agefifteen. Failureto meet thesecrite-
riaeliminatesAPD asadiagnosis. Similarly, amental health
professional should first consider the possibility of organic
impairments or other serious mental illnesses or disorders
before finding a defendant to have APD. Finally, one of the
most important limitations of APD that isfrequently not con-
sidered is that an accurate diagnosis requires evidence of
traits that “are pervasive (that is, present in a wide range of
situations), distressing or impairing, of early onset, and en-

during.”® That isto say, there must be numerous examples
of antisocial actsin awide variety of contexts over aperiod
of timebefore APD may qualify asan appropriate diagnosis.
We shall discuss these exclusions and limitations in more
detail.

Age-Rdated Exclusonsand
Limitationson an APD Diagnosis

A. TheDefendant Must be at L east Eighteen Years of Age.

The diagnosis should not be made if the defendant is under
age eighteen. Generally speaking, “the definition of a per-
sonality disorder requires an early onset and long-term sta-
bility.”® Prior to age eighteen, personalities are often not
well-devel oped, and problematic traits observed during ado-
lescence may disappear during early adulthood.'” At most,
juvenile defendants can be said to have a Conduct Disor-
der.®® And even then, there are a number of limitations on
that diagnosis for juveniles, including evidence of a pattern
of misconduct and not merely isolated bad acts, a need to
understand the context in which the actions took place, and
a consideration as to whether the actions stemmed from a
more serious underlying mental illness or disorder.

B. Evidence of Conduct Disorder Before Age Fifteen

Experts frequently gloss over this criterion for APD, often
concluding that a defendant has APD with little or no infor-
mation concerning the defendant’s life prior to age fifteen.
Under theDSM-1V criteria, adefendant absolutely cannot be
classified as having APD unless he has a history of symp-
toms of Conduct Disorder before that age. Conduct Disor-
der “involves arepetitive and persistent pattern of behavior
in which the basic rights of others or major age-appropriate
societal normsor rulesareviolated.”** DSM-1V requiresthe
presence of three (or more) of the following criteriain the
past 12 months, with at least one criterion present in the past
6 months:®

Aggression to people and animals:

@)
@
©)

often bullies, threatens, or intimidates others

often initiates physical fights

has used a weapon that can cause serious physical
harmto others(e.g., abat, brick, broken bottle, knife,
gun)

has been physically cruel to people

has been physically cruel to animals

has stolen while confronting a victim (e.g., mugging,
purse snatching, extortion, armed robbery)

has forced someone into sexual activity

@
©
©
™

Destruction of Property:

(8 hasdeliberately engaged in fire setting with the inten-
tion of causing serious damage

Continued on page 14
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Continued from page 13

(9 hasdeliberately destroyed others' property (other than
by fire setting)

Deceitfulness or theft:

(10) has broken into someone else’s house, building, or car

(11) often liesto obtain goods or favors or to avoid obliga-
tions (i.e, “cons’ others)

(12) hasstolenitemsof nontrivial valuewithout confronting
avictim (e.g., shoplifting, but without breaking and en-
tering; forgery)

Seriousviolations of rules:

(13) often stays out at night despite parental prohibitions,
beginning before age 13 years

(14) hasrun away from home overnight at least twice while
living in parental or parental surrogate home (or once
without returning for alengthy period)

(15) is often truant from school, beginning before age 13
years.

DSM-1V adds that the disturbance in behavior must cause
“clinically significant impairment in social, academic, or oc-
cupational functioning. Finally, DSM-1V notesthat if these
criteriaare not evidence until anindividual is over eighteen
years of age, the criteriafor APD cannot be met.2

Defense counsel must pay particularly close attention to these
criteria. Many children commit isolated occurrences of anti-
socia behavior without repeatedly violating thelaw or socia
norms, especially in reaction to a serious disruption in their
family or school life2 The fact that a defendant was in a
fight, bullied someone on acouple occasions, or cut school a
few times should not count against him, except perhapsasa
diagnosis of Oppositional Defiant Disorder or Disruptive
Behavior Disorder.Z |f an occasional antisocial act prior to
age fifteen is the only basis for determining that the defen-
dant had a Conduct Disorder, then the expert was wrong to
diagnose APD, yet this happens all the time.

Itisalso essential to befamiliar with the context in which any
bad acts or rules violations took place. The DSM-1V ac-
knowledges that APD is more often found in those of low
socioeconomic status and in urban settings, and thus there
are concerns that the diagnosis has been applied “in settings
inwhich seemingly antisocial behavior may be part of apro-
tective survival strategy.”?* Asaresult, it cautions expertsto
consider “the social and economic context in which the be-
haviors occur.”

For example, children may run away from home if they are
being physically or sexualy abused. A young adolescent
may steal or sellsdrugsto obtain money to meet basic needs.
Similarly, aclient who growsup inaviolent areamay join a
gang and participate in gang-related unlawful activities be-
causeit ishisway of coping with the harsh circumstances of

his surroundings. The mentally retarded or those with se-
verelearning disabilities sometimes skip school to avoid the
pervasive sense of always being a failure.?® Though these
areunlawful or undesirable activities, they reflect not so much
an enduring and inflexible personality trait of the client but
his method of coping with difficult circumstances. They
should not factor into a diagnosis of Conduct Disorder.

Counsel must aso consider whether the antisocial act was
the product of amore severe mental illness or disorder. For
example, psychotic disorders, especially with paranoid symp-
toms or hallucinations, may explain aggression, destruction
of property, or running away.?” “In general, extremely violent
behavior, especially if unpredictable and unjustified, should
raise the suspicion of an underlying psychotic disorder or of
specific brain pathol ogies, such as seizure disorders, tumors,
subacute encephalitis, tuberous sclerosis, and dissociative
illnesses.” % Similarly, children with attention deficit/hyper-
activity disorder may at timesbedisruptive. Finally, children
and adolescents may react aggressively and exhibit
hypervigilance in response even to trivial events because
they have posttraumatic stress disorder as a result of physi-
cal and sexual abuse.” The defendant’santisocial acts com-
mitted prior to turning fifteen that are attributabl e to another
mental disease or disorder should not lead to a diagnosis of
Conduct Disorder.

Many clients have committed bad acts prior to agefifteen; of
these, however, alarge number did not engage in significant
or repeated antisocial conduct. Regardless, then, of what
they may have done after turning fifteen, these defendants
do not fit the criteriafor APD. And even for those who may
at first glance meet the Conduct Disorder criteria, thorough
and reliable investigation of the defendant’s early life will
uncover mental illnesses, disorders, or severe trauma that
frequently explain the misconduct. If defense counsel can
explain childhood and early adolescent misconduct and avoid
afinding of aConduct Disorder, the defendant should not be
diagnosed with APD.

Other Limitationson an APD Diagnosis

Besidesthe age-related exclusions, the other specific criteria
for APD contains anumber of other significant limitations.

A. ThereMust beaPattern of Antisocial Acts

Too often, clinicians, judges, and lawyers view the APD cri-
teriaas nothing more than a checklist of antisocial acts. If a
client hascommitted several prior bad acts, then heisantiso-
cial. Itissimply wrong, however, to equate several antisocial
actswith APD. Category A of the APD criterialistsanumber
of types of antisocial acts, including unlawful behaviors, ly-
ing, impulsivity, irritability or aggressiveness, recklessdisre-
gardfor the safety of self or others, irresponsibility, and lack
of remorse. What is often overlooked is that the criteria
explicitly require evidence of “repeatedly performing acts
that aregroundsfor arrest,” or “repeated lying,” or “repeated
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physical fightsor assaults.” Thus, evenif the state’s experts
or the defense’s own experts uncover evidence that the de-
fendant committed prior criminal actsor lied to someone or
got into afight, without reliable evidence that he repeatedly
engaged inthe antisocial acts, hewould not meet the criteria
for APD. Thisis obvioudly a critical area to be aware of
because most people, and not just capital defendants, have
engaged in antisocial actsintheir lifetimes, but no onewould
jump to the conclusion that they have APD.

B. TheContext and Mativation for theAntisocial Acts.

A repeated pattern of a variety of antisocial acts may be
necessary for an APD diagnosis, but it ishardly sufficient. It
answers only what the client did but does not explain why.
As discussed in the context of Conduct Disorder, experts
and defense counsel must consider the circumstances under
which the bad acts took place. APD is supposed to charac-
terizethosewho aredeceitful or manipulative and who act for
personal gain or pleasure without regard for the feelings of
others.® ThosewithAPD aresaidto “lack empathy and tend
to be callous, cynical, and contemptuous of the feelings,
rights, and sufferings of others. They may have an inflated
and arrogant self-appraisal . . . and may be excessively opin-
ionated, self-assured, or cocky.” 3t

These concerns should lead a clinician and defense counsel
to investigate the defendant’s past in greater detail to learn
what was driving his conduct at thetime. Did the defendant
commit thefts or burglaries for the thrill of it or to obtain
money to run away from an abusive home? Or was he pres-
sured by older siblings or a parent to participate in a rob-
bery? Did the defendant get into fights out of a sense of
loyalty or obligation to a gang that everyone felt pressured
tojoin? Or isthere any evidence that he initiated fights for
no reason. Even though the defendant may have performed
bad acts, he may not have done so for purely persona rea-
sonsor for reasonsthat do not make sense under the circum-
stances in which they took place. Understanding why cer-
tain actstook place may uncover more sympathetic mitigat-
ing evidence and also rule out APD.

Another way to approach thisisto recall that under the APD
criteria, antisocial actsmust be pervasive, that is, presentina
wide range of situations. If the defendant acts out only
when heiswith other gang members but does not otherwise
get into fights or break the law when with other people or
with his family, the motivation behind the defendant’s ac-
tions may have little to do with his personality traitsbut isa
responseto hisenvironment. Thus, “[a]ntisocial personality
disorder must be distinguished from criminal behavior un-
dertaken for gain that is not accompanied by the personality
features characteristic of this disorder.”

C. Differential Diagnoses

Many defendants suffering from schizophrenia, other seri-
ous mental illnesses, or substance dependence have engaged

inunlawful or antisocia acts. Likewise, severd of thecriteria
for other personality disorders, such as borderline personal-
ity disorder, schizotypal personality disorder, narcissistic
personality disorder, are similar tothecriteriafor APD. If an
expert and defense counsel do little more than count the
number of antisocial actsthat the defendant committed, they
may not realize that the defendant is suffering from some-
thing much more serious and more mitigating in the eyes of
thejury. Inaddition, asageneral rule, expertsmay generaly
not diagnose APD if there is evidence of other disorders
affecting conduct.

APD should not be diagnosed if antisocial acts result from
organic causes, occur exclusively during an episode of an
Axisl or clinical disorder, or arenot typical of theindividual’s
long-term functioning.® Infact, oneof thecriteriafor APD is
that the occurrence of antisocial behavior isnot exclusively
during the course of schizophreniaor amanic episode.® This
also highlights the need to investigate whether the defen-
dant may have brain damage and ensure that he has under-
goneareliable battery of neuropsychological tests. Anevalu-
ator should also consider when the defendant’s antisocial
actions began. If antisocial acts did not begin until the de-
fendant was exposed to severetraumaor extreme stress, itis
possiblethat heis suffering from posttraumatic stress disor-
der and thusthe undesirable actswould not reflect hisinher-
ent personality traits.

Distinguishing APD from other personality disordersisdiffi-
cult, especially since many personality disorders have simi-
lar criteria. For instance, those with anarcissistic personality
disorder also tend to be tough-minded, superficial, glib, and
exploitative. They, however, do not tend to be impulsive.
Thosewith borderline personality disorder are often manipu-
lative. They, however, aimto gain nurturance, whereasthose
with APD tend to be manipulativefor profit or power and are
more emotionally stable. Individualswith Paranoid Person-
ality Disorder or paranoid schizophrenia, by contrast, are
sometimes motivated by revenge.® Some of these more subtle
differences between APD and other personality disorders
demonstrates the need for a careful investigation not only
into what the defendant may have done but also why he did
it.

AnAPD diagnosisisalso problematic if the defendant has a
substance-related disorder. DSM-IV cautions against bas-
ing a diagnosis of any personality order solely “on behav-
iors that are the consequence of substance intoxication or
withdrawal or that are associated with activities in the ser-
vice of sustaining adependency.”* In fact, APD should not
be diagnosed at all for an adult with a substance-related dis-
order unless signs of APD were already apparent in child-
hood and continued into adulthood.® Many clients suffer
from chronic and long-standing alcohol and other drug re-
lated disorders. They may have to steal or sell drugs to
satisfy their own needs. They may not get into fights unless

Continued on page 16
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they aredrunk. Alcohol, especially in conjunction with some
types of brain damage, may impair a defendant’s ability to
think through the consequences of his actions and cause
him to be more impulsive. If al or most of the defendant’s
antisocial conduct is linked somehow to dependence on al-
cohol or other drugs, several of the APD criteriamay not be
applicable.

Avoiding a Defense Diagnosisof APD

AnAPD diagnosisby adefense expert almost alwaysresults
from alack of diligent and thorough investigation into the
client'ssocial history. Even good lawyers occasionally take
stepsthat lead to APD. Although expert assistance isamost
alwaysneeded inacapital case, itisoften not wisetosendin
apsychiatrist at the outset of the investigation. At that time,
the defense psychiatrist will know only what the state evalu-
atorsusually know: the defendant committed ahorrible crime
and perhapshasaprior criminal history. Knowingonly alist
of antisocial actsin the defendant’s past, even well-meaning
experts may begin to think of APD in the absence of addi-
tional information, including detailsthat explain or mitigate
some of the prior bad acts. Once an expert begins to enter-
tain the possibility that the defendant has APD, the expert
may later be resistant to changing his or her initial impres-
sion.

Counsel should aso avoid having the defendant undergo
personality tests, such as the MMPI, or projective tests.
These tests are not designed for client’s with the history of
most capital defendants. Many defendants will score high
on antisocial traits and appear to be manipul ative and deceit-
ful when they arein fact being candid. In particular, defen-
dants who are tested under stressful conditions, e.g., shortly
after being incarcerated, tend to endorse a large number of
extreme symptoms. Thus, they erroneously come across as
malingering and manipulative.® In addition, defendantsfrom
different cultural backgrounds may have elevated scoreson
various scales. Similarly, defendants with low intelligence,
reading problems, or other impairments may not understand
all of the questions or may respond inconsistently to differ-
ent items, which again may makethem appear to be malinger-
ing and therefore deceitful.*® Thereisareal danger that ex-
perts will use the tests as a window into the mind of the
defendant and conclude that he has the personality traits of
asociopath. Inturn, thejury will likely be swayed by seem-
ingly “objective” evidence of the defendant’s antisocial per-
sonality.

If counsel should not send in expertsimmediately or adminis-
ter various personality tests, what should be done? The
simple answer is that counsel should follow the five step
process recognized as providing the requisite standard of
care to assure that the client receives a competent and reli-
able evaluation.*® The first step is to obtain an accurate
medical and socia history. Second, counsel must obtain
other historical data not only from the client but from inde-

pendent sources. Thus, defense counsel will require funds
for amitigation investigator to collect school, employment,
military, medical, psychological, and all other records per-
taining to the client and hisfamily. Aninvestigator will inter-
view the client, close family members, friends, acquaintan-
ces, teachers, employers, and anyone else who was close to
the client and his family.** Third, the defendant should un-
dergo aphysical examination, including aneurological evalu-
ation. Fourth, depending on the client’s history and results
of the physical examination, counsel should decide which
additional diagnostic studies are required. Often, this will
involve neuropsychological testing, especially if the client
hasahistory of head injuries, trauma, learning disabilities, or
other problems or diseases affecting the brain. I1n addition,
the defendant may require an MRI, CT scan, EEG, or other
neuroimaging procedures. Finally, counsel should be aware
that the standard mental status exam cannot berelied uponin
isolation for assessing the presence of organic impairment.
The standard mental status examination may not detect more
subtle signs of organicimpairment. To accurately assessthe
presence of these types of problems, the examiner must con-
sider all of the data collected. Once defense counsel has
assembled this information, counsel can show the expert
whether there is any evidence of a Conduct Disorder before
age 15. Counsd will beableto apprisethe psychiatrist whether
the defendant was subjected to overwhelming traumaor can
point to hospital records documenting brain injury or expo-
sureto neurotoxins. The expert will also have accessto well-
documented information concerning the client’salcohol and
drug history. Counsel may be able to establish that the de-
fendant has experienced hallucinations or delusions. Coun-
sel will be able to document the environmental factors that
shaped the defendant’slife choices. For example, the expert
may learn that the defendant used al cohol to blunt the trauma
of being sexually abused, and that he began skipping school
at ayoung ageto drink. In sum, counsel will uncover facts
such asorganicity or psychosisthat will exclude APD or that
will put the defendant’s actions in amore sympathetic light.

In prior psychiatric or psychological evaluations, some de-
fendants may have already been diagnosed as having APD
or aConduct Disorder. That, however, should never betaken
asthe last word on the defendant’s mental condition. Those
prior evaluations usually suffer the sameinfirmitiesas court-
ordered evaluationsin capital cases: insufficient facts, inad-
equateinvestigation, or inattention to the specific criteria. A
defendant may even have been labeled as having a Conduct
Disorder, asopposed to amental illness, when hewasajuve-
nile to save the state the expense of having to offer mental
health care.”? Moreover, juvenile and other facilities may
al so have been the setting for traumathat cause serious men-
tal disorders.

Thetake home messageisthat there are no short cuts. Noth-
ing lessthan acomprehensive social history can providethe
dataneeded to make areliable and morefavorable diagnosis
and avoid adiagnosisof APD. Itisalsotheonly way to have
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ameaningful chanceto rebut an APD diagnosisby the state's
experts. The credibility of the state’s expert will be under-
mined only if the defense can present reliable and indepen-
dently corroborated evidence either excluding APD or ruling
out several of the criteria supporting the state expert’s con-
clusions. Without evidence that specifically rules out vari-
ouscriteriaor knocksout APD altogether, thejury will beleft
with the picture that the defendant is, by nature, violent,
manipulative, and remorseless.

Attackingthe Sate' sFinding of APD:

Clearly, APD isthe state'spreferred diagnosis. It enablesthe
prosecution to present expert evidence that the defendant
has had a “ pervasive pattern of disregard for, and violation
of, the rights of others that beg[an] in childhood or early
adolescence and continue[d] into adulthood.”# In other
words, the defendant was, is, and will continue to be mean,
violent, and remorseless. Can defense counsel do anything
to prevent or dilute thistype of testimony?

In some states, state experts may be limited to evaluating a
defendant’s capacity to stand trial and criminal responsibil-
ity.* Defense counsel should oppose prosecution motions
to have the defendant evaluated if the prosecution cannot
show a basis to question the defendant’s competency or
unless counsel believesthat there may be aquestion of com-
petency. Counsel should also moveto prohibit theintroduc-
tion of state expert testimony that exceeds the scope of the
initial commitment order.

State evaluations that exceed the limited scope of the tria
court’sorder for competency and crimina responsibility evalu-
ations may also raise Sixth Amendment concerns. The de-
fense is entitled to notice about the specific purpose of an
evaluation so that counsel can advise the defendant accord-
ingly. Counsel cannot perform this function if the prosecu-
tion misuses the court-ordered evaluation to gain additional
information beyond the express scope of the evaluation to
use at the penalty phase, for example evidence of future dan-
gerousness or evidence that the defendant meets several of
the criteriafor APD.* Therefore, if the defendant has been
sent to the state hospital for the limited purpose of determin-
ing his capacity to stand trial, defense counsel should chal-
lenge on Sixth Amendment grounds the state's attempt to
present information garnered during that evaluation at the
penalty phase.

In most jurisdictions, courtswill allow state expert testimony
at least inrebuttal to defense mental health experts. Counsel
must then research possible suppression motions and pre-
pare for rigorous cross-examination. Counsel must obtain
the client’scompl ete state hospital file, including documents
that had been provided by the prosecution. Often arelease
fromtheclient will suffice. If not, the defense must movefor
the production of all such material. In most jurisdictions,
experts must disclose the underlying factsor dataupon which

their conclusions rest.* Moreover, the prosecution is also
constitutionally obligated to disclose anything in the records
that is favorable to the defendant or that would provide the
basisfor undermining any of the criteriafor theAPD diagno-
sis.

In many cases, therecordswill reflect that the state’ sexperts
have little or no basis for concluding that the defendant has
APD. For instance, state hospital records may contain no
information at all about the defendant’s life prior to age fif-
teen, or they may show that the defendant’s antisocial acts
did not begin until after age fifteen. Thus, there would be
nothing on which to base afinding of Conduct Disorder, and
hencethe defendant cannot have APD. Likewise, therecords
will show that the state experts did not have evidence of
repeated acts of misconduct. They may have known about
one or two arrests for relatively minor crimes or fights, but
nothing more.

When it is fairly clear that the criteria for APD do not fit,
which will be true in the majority of cases, defense counsel
should move to exclude the state’s expert testimony under
Daubert v. Merrell Dow Pharmaceuticals” or analogous
statelaw precedent. Counsel can show that the state expert’s
opinion has no factual support and runs counter to accepted
standards and practices in the mental health field.®® Even if
counsel cannot shield the defendant from a court-ordered
evaluation and cannot suppress state expert testimony on
APD, counsel can at least cross-examine the state’s expert
about the lack of factual support. Finally, counsel may be
able to cross-examine the state's experts about additional
information, such as organic brain damage or schizophrenia,
that may rule out APD or at least undercut various criteria.

CONCLUSON

At the penalty phase, jurorsare aready likely to beleaning to
sentence the defendant, a person whom they have just con-
victed of aheinous crime, to death.*® State expert testimony
that the defendant hasAPD will confirm what thejurorshave
cometo believe about the defendant. Toimprovetheclient’s
chance of receiving a life sentence, defense counsel must
either preclude evidence concerning APD or present acom-
pelling case in mitigation that not only helps jurors under-
stand the defendant’s history but that also assures them that
the defendant is not a future danger, is not remorsel ess, and
isworth saving.
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Pretrial Evaluation Program
Kentucky Correctional Psychiatric Center

K CPC Purpose. The Kentucky Correctional Psychiatric Cen-
ter (KCPC) began operations in September 1981. The pur-
pose of the institution is described in the Mission Statement
asfollows: “The Kentucky Correctional Psychiatric Center
provides state-wide, forensic psychiatric services including
pre-trial assessments, treatment for competency restoration,
and inpatient care for severely mentally ill personswho are
accused or convicted of felony crimes or require a secure
environment.”

203% Increase in 15 Years. The demands of the pretria
aspect of this mission have grown progressively since its
inception. In FY 85/86 there were atotal of 352 court orders
for competency and/or criminal responsibility evaluations.
In FY 00/01 the number of orders had climbed to 1065. Inthe
past fifteen years, a 203% increase in the number of orders
has occurred. The flow chart attached describes the various
steps by which a court order is processed.

$281 per day, I n-Patient. It would beimpossibleto perform
this volume of evaluations solely on an inpatient basis. In a
farsighted decision in 1986, KCPC and the Department for
Mental Health and Mental Retardation Services staff devel-
oped a program to conduct evaluations on an outpatient
basis. The goals of this approach were to keep patients in
their local communities, spread theincreasing workload over
a larger number of evaluators, decrease the waiting list of
patients to be admitted to KCP save the expense of a costly
inpatient hospitalization ($281.00 per day), and reduce the
amount of time required to produce a completed eval uation.
An occasional occurrence which may delay the outpatient
evaluation process involves patients placed on bond status.
These patients sometimes do not keep their appointment for
evaluation and requires evaluation to be reschedul ed.

$800for Out-Patient. Currently, the Department for Mental
Health and Mental Retardation Services has agreementswith
eleven community mental health centers to perform these
outpatient evaluations. The total amount projected to be
spent on outpatient evaluationsin FY 01-02 is projected to be
$405,000. Following is alist of the centers, the individuals
performing evaluations, and the counties they serve.

Bluegrass Regional Comprehensive Care Center
Dr. Martin Smith

Anderson Fayette Lincoln Scott Jessamine
Bourbon Franklin Madison  Boyle  Powell
Woodford Garrard Mercer Clark

Harrison Nicholas Estill

Comprehend, Inc. - Dr. Barbara Jefferson

Bracken Mason Lewis Fleming Raobertson
Cumberland River Comprehensive Care Center

Dr. Vincent Dummer

Bl Knox Clay Laurd
Harlan Rockcastle Jackson Whitley

Life Skills Comprehensive Care Center- Dr. Robert Siviey
Allen Edmondson Metcalfe ~ Warren Butler
Baren Hart Monroe Logan  Simpson

Four Rivers Comprehensive Care Cente- Dr. Robert Siviey
Daviess Henderson Ohio Union
Hancock McLean Webster

Northern Kentucky Comprehensive Care Center
Dr. James Esmail
Boone Grant
Carroll Pendleton

Kenton
Owen

Campbell
Gallatin

Pathways. Inc. - Dr. Walter Powers
Bath Lawrence Boyd
Carter  Rowan Greenup

Menifee  Montgomery
Morgan  Elliott

Pennyroyal Regional Comprehensive Care Center
Dr. Robert Sivley

Bdlard Christian Lyon Todd Hickman
Caldwell Crittenden Marshall ~ Trigg Hopkins
Muhlenberg

Four River sRegional Comprehensive CareCenter
Dr. Robert Sivley

Bdlard  Fulton Livingston Hickman Marshall
Cdloway Graves Calide McCracken

Seven Counties Services— Dr. J. Robert Noonan

Breckinridge Jefferson Oldham  Bullitt Henry
Larue Shelby Grayson Marion  Nelson
Spencer Hardin Meade Trimble  Washington
Adanta Group - Dr. Horace Stewart

Adair McCreary Casey  Pulaski Green
Clinton  Russdll Taylor  Cumberland Wayne

Mountain Comprehensive Care Center- Dr. Vincent Dummer
Floyd Martin Johnson  Pike Magoffin

Kentucky River Comprehensive Care Center
Dr. Vincent Dummer
Breathitt Letcher
Lee Perry

Knott
Ledie

Owlsey
Wolfe

Training& Referrals: In-servicetrainingisoffered by KCPC
to outpatient evaluators on a regular basis. They also have
access at any time to hospital staff to consult on a specific
patient or address any issue. Patients evaluated as needing
longer term observation and/or treatment may bereferred as
an inpatient to KCPC by the out-patient evaluator. For ex-
ample, when the evaluator determines that a patient is not
currently competent to stand trial but can benefit from treat-
ment, the patient will be admitted.

50% Out-Patient. The number of cases evaluated on an
out-patient basisfor FY 00-01 was528. Thisisout of atota of
1065 ordersfor evaluations.

Continued on page 20
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I ncrease Expected: This program has proven efficient and
effectivein addressing the growing volume of court ordered
evaluations. It is anticipated that the value of the program
will only increase asthe demand for such services continues

togrow.

GREGORY S TAYLOR
Facility Director

Kentucky Correctional Psychiatric Center

1612 DawkinsRoad
LaGrange, Kentucky 40031
Tel: (502) 222-7161

COURT ORDERED EVALUATION PROCESS

| KCPC receives order

KCPC staff gather patient medical
and legal information

Mail acknowledgment to 1) judge,
2) sheriff, 3) jail

o~ o>

Mail acknowledgments and information
request to attorneys

Information returned from attorneys

Patient scheduled for admission

Admit patient

Mail notification of admission to
1) judge, 2) attorneys, 3) ?7?7?

Patient undergoes: 1) physical exam,
including any clinically indicated
physiological follow-up (up to 14 days
for all test results). 2) psychosocial
exam. 3) psychological exam.

4) 24-hour observation

All bio-psycho-social information
compiled and evaluation report com-

preted

Patient

discharged [V E

Notify central

Is patient competent?

ill patient benefit

Is patient competent?

Mail acknowledgment to 1) judge,
2) sheriff, 3) jail

Mail acknowledgments and information
request to attorneys

Mail authorization to perform evaluation
to Seven Counties Services, Inc.

Information returned from attorneys

Patient scheduled for evaluation

Patient interviewed and undergoes
psychological exam

Information compiled and evaluation
report completed

Evaluation report faxed to 1) county
clerk, 2) KCPC

YES=d Case closed

Notify central

NO office & appro-

office
|
KCPC requests
treatment order
from judge
1
When order
received,
patient admitted
for treatment

from treatment?

priate facility
T

KCPC
closes case
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PLAIN VIEW . ..

United Statesv. Arvizu
122S.Ct.744; _L.Ed2d__; U.S._ (2002).
Decided Jan. 15, 2002

First, the Court went after soccer moms in Atwater et al. v.
Cityof Lago Mstaet al., 121 S.Ct. 1536, 149 L .Ed.2d 549; 532
U.S. 318(2001). Now, the Court again addresses a situation
experienced by many Americans, the minivan out for an out-
doorsexperience.

The case arose in the southeastern part of Arizona. Agent
Clinton Stoddard, a border patrol agent, received a report
that a sensor had gone off on an unpaved road nearby. From
his experience, he believed that indicated that a vehicle was
trying to avoid a checkpoint at the intersection of Highway
191 and Rucker Canyon Road. The checkpoint’s purpose
was both to investigate illegal immigration and smuggling.
He headed in the direction of the sensor when a second
sensor went off. Stoddard then saw avehicle coming toward
him. When it slowed he saw aman driving, awoman in the
passenger seat, and three children in the back with their knees
up. “The driver appeared stiff and his posture very rigid,”
and he appeared not to notice Stoddard, which concerned
Stoddard since most people are friendly and wave in remote
Arizona. Stoddard began to follow the vehicle. At some
point, the children began waving at the officer “in an abnor-
mal pattern...It looked to Stoddard as if the children were
being instructed.” Thevehicleturned at aplace whereto do
so would avoid the nearing checkpoint. Stoddard found the
vehiclewasregistered to someonein Douglas, Arizona, “four
blocks north of the border in an areanotorious for alien and
narcotics smuggling.” Stoddard decided to stop the vehicle.
He asked Arvizu if he could search the vehicle, and Arvizu
agreed. 128.85 poundsof marijuanaworth $99,080 werefound.

Arvizu was charged with possession with intent to distribute
marijuana. The district judge overruled the motion to sup-
press. However, the Ninth Circuit reversed. It ruled that
“fact-specific weighing of circumstances or other multifactor
tests introduced ‘a troubling degree of uncertainty and
unpredictability’ into the Fourth Amendment analysis...It
therefore ‘attempt[ed]...to describe and clearly delimit the
extent to which certain factors may be considered by law
enforcement officersin making stops.”” The Court identified
10 factorsrelied upon by the district court, and found that 7
of the factors “ carried little or no weight in the reasonable-
suspicion calculus.” Theremaining 3 factorswere not suffi-
cient to constitute reasonable suspicion.

The United States Supreme Court granted certiorari and re-
versed in a unanimous opinion written by the Chief Justice.
The Court reaffirmed that the reasonable suspicion test of
Terryv. Ohio, 88 S.Ct. 1868; 20 L.Ed. 2d 889; 392 U.S. 1 (1968)
involved an analysis of the totality of the circumstances.

Significantly, the Court de-
lineated the low standard
involved in the reasonable
suspicion calculus. “Al-
though an officer’sreliance
on amere ‘“"hunch’” isin-
sufficient to justify a stop,
Terry, supra, at 27, thelike-
lihood of criminal activity need not riseto the level required
for probable cause, and it falls considerably short of satisfy-
ing a preponderance of the evidence standard.”

The Court also rejected the methodology of the Ninth Cir-
cuit, which had rejected 7 of the 10 factorsrelied upon by the
district court as being as consistent with innocence as guilt.
“Respondent argues that we must rule in his favor because
thefacts suggested afamily in aminivan on aholiday outing.
A determination that reasonable suspicion exists, however,
need not rule out the possibility of innocent
conduct...Undoubtedly, each of these factors alone is sus-
ceptible to innocent explanation, and some factors are more
probative than others. Taken together, we believe they suf-
ficed toform aparticularized and objective basisfor Soddard’s
stopping the vehicle, making the stop reasonable within the
meaning of the Fourth Amendment.”

United States v. Knights
122S.Ct.587; _ L.Ed.__;_U.S._ (2001)

The United States Supreme Court has answered a question
left openin Griffin v. Wisconsin, 107 S.Ct. 3164; 97 L.Ed.2d
709; 483 U.S. 868 (1987). Inthat case the Court held that a
“search of a probationer conducted pursuant to aWisconsin
regulation permitting ‘any probation officer to search a
probationer’shomewithout awarrant aslong as his supervi-
sor approves and as long as there are “reasonable grounds’
to believe the presence of contraband’ was constitutional.
Left unanswered was whether a probationary search con-
ducted for investigatory purposes rather than purposes re-
|ated to probation would likewi se pass constitutional muster.
In this unanimous opinion written by Justice Rehnquist, the
Court answered in the affirmative.

Knights had been under suspicion for acts of vandalism re-
lated to PG& E for some time when he was placed on proba-
tionfor adrug offensein California. Aspart of hisprobation,
Knight agreed to submit his“’ person, property, place of resi-
dence, vehicle, personal effects, to search at anytime, with or
without a search warrant, warrant of arrest or reasonable
cause by any probation officer or law enforcement officer.””
Three days after he agreed to these terms, PG& E suffered a
firecausing $1.5 millionin damage. A sheriff’sdeputy drove
by Knight's residence and saw the truck of a person known
Continued on page 22

21



THEADVOCATE

Volume 24, No.2 March 2002

Continued from page 21

to be an associate. The deputy felt the truck and found it to
bewarm. The deputy set up surveillance, and eventually the
associate came out of the residence carrying what the deputy
believed to be pipe bombs and walked to a nearby river and
threw theitemsinto theriver. The deputy thenlooked in the
truck and saw aMolotov cocktail, explosives, and agas can.
The deputy decided to search Knight's residence, knowing
that there was a probation condition allowing him to search
without awarrant. The deputy went into the residence with-
out awarrant and found evidence of his participation in the
arson. Knightswas arrested and charged with conspiracy to
commit arson, possession of an unregistered destructive
device, and being afelon in possession of ammunition. The
federal district judge granted Knights' motion to suppress,
finding that the search wasfor investigatory purposes rather
than probationary purposes. The 9" Circuit affirmed. U.S. v.
Knights, 219 F.3d 1138 C.A.9(Cal.), 2000.

The United States Supreme Court disagreed, and reversed
the 9" Circuit. The Court held that the Fourth Amendment
does not limit probationary searches to those with a proba-
tionary purpose. The Court by doing so went beyond the
“special needs’ search of Griffin. Rather, the Court clearly
held that “the search of Knights was reasonable under our
genera Fourth Amendment approach of ‘ examining thetotal-
ity of the circumstances.”” Thus, aprobationary search may
be congtitutional where it is viewed as “reasonable,” rather
than being a special need of aprobationary scheme.

By using the reasonabl eness approach, the Court visited the
balancing test of the past, whereby it assessed “‘ on the one
hand, the degree to which it intrudes upon an individua’s
privacy, and, on the other hand, the degree to which it is
needed for the promotion of legitimate governmental inter-
ests.”” Wyoming v. Houghton, 119 S.Ct.1297; 143 L.Ed.2d 408;
526 U.S. 295 (1999). The Court found that while the proba-
tionary condition reduced Knights' privacy rights, “a court
granting probation may impose reasonable conditions that
deprivethe offender of somefreedoms enjoyed by law-abid-
ing citizens.”” The Court also found that because probation-
ers commit crimes at a higher rate than the general popula-
tion, that the state has an interest in probation searches.
“We hold that the balance of these considerations requires
no more than reasonable suspicion to conduct a search of
this probationer’s house. The degree of individualized sus-
picion required of asearchisadetermination of whenthereis
asufficiently high probability that criminal conduct is occur-
ring to maketheintrusion on theindividual’s privacy interest
reasonable.” Further, the Court also held that the same bal-
ancing caused them to hold that the warrant requirement was
not necessary under these circumstances.

Thisisavery short, but very significant opinion. Millions of
Americansareon probation or paroleat any giventime. This
search allowed for a warrantless entry into Knights' home
based upon less than probable cause. Presumably no knock
and announce was required. No judicial review occurred

prior totheentry into Knights' house. Presumably the deputy
could have found evidence related to someone other than
Knights who was sharing the house with him. The possibil-
ity for abuseisimmense.

Buchanon v. Commonwealth
2001 WL 1555654
(NonFinal)

Dec. 7,2001

The Court of Appeals has issued an important opinion re-
garding roadblocks. Here, the Butler County Sheriff’s De-
partment set up a “drug/DUI” roadblock at the intersection
of Kentucky highways 70 and 1117/369. Buchanon was
stopped and asked for hislicense and registration. The stop-
ping officer later testified that Buchanon smelled “ strongly
of cologne,” that he was nervous and had blood-shot eyes.
However, he passed two field sobriety tests. Failing to dis-
cover evidence of intoxicated driving, the deputy then asked
Buchanon for consent to search his car. Buchanon refused.
A drug detection dog was called, and it alerted on the pas-
senger door. A search reveal ed marijuana, methamphetamine,
and drug paraphernalia. Buchanon wasarrested and charged
with possession of amethamphetamine, controlled substance,
DUI, possession of marijuana, and possession of drug para-
phernalia. After his motion to suppress was denied, he en-
tered aconditional pleaof guilty.

The Court of Appeal sreversed in adecision written by Judge
Huddleston, and joined by Judgs Guidugli and Johnson. Key
to the decision was City of Indianapolisv. Edmond, 121 S.Ct.
447; 148 L.Ed.2d 333; 531 U.S. 32 (2000) and United Satesv.
Huguenin, 154 F.3d 547 (6" Cir. 1998). Edmond had recently
condemned roadblock searches whose purpose was to de-
tect crimina behavior rather than regulate conduct on the
highway. The Court analogized what occurred in Huguenin
and applied it to the facts of this case. “[T]he Huguenin
court found that although the detection of drug traffickingis
an important governmental interest, it does not warrant
pretextual roadblock stops when there is no probable cause
or individualized suspicion to otherwise stop the vehiclein
question because the severity of interferencewith individual
liberty necessarily created by this type of roadblock is too
great to make the intrusion reasonable under the Fourth
Amendment to the Constitution of the United States.”

United Statesv. Graham
275F.3d490
C.A.6(Mich.),2001.
Decided Dec. 17, 2001

The Sixth Circuit reviewed two searchesin thisopinion which
was written by Judge Moore and joined by Judge Boggs.
First, the Court reviewed Graham'’s challenge to the search of
his trailer pursuant to a warrant. Graham had apparently
been both growing a significant amount of marijuana, steal-
ing marijuanafrom other grower’s patches, and engagingin
militia activity in Michigan. Asaresult, he came under the
scrutiny of both state and federal police. Eventualy, a 40-
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page affidavit was presented to afederal magistrate, asearch
and arrest warrant were issued, and Graham's trailer was
searched, revealing drugs and many weapons. Graham was
charged with multiple conspiracy and drug offenses.
Graham’s motion to suppress was denied, and eventually he
wasfound guilty at ajury trial.

Graham first asserted on appeal that there was insufficient
evidence in the affidavit for the magistrate to find probable
causethat evidence of criminaity would befoundin histrailer.
The Court reviewed the issue under Illinois v. Gates, 103
S.Ct. 2317; 76 L.Ed.2d 527; 462 U.S. 213 (1983), and found that
under the totality of the circumstances, probable cause had
been presented to the magistrate. “A practical, common-
sense reading of this affidavit based on the totality of the
circumstances, including the veracity and bases of knowl-
edge of the people supplying information, clearly compels
the conclusion that there was a fair probability that illegal
weapons or other evidence of a crime would be found at
Graham’shome.”

Graham also challenged the search based upon an allegation
that there had been both significant omissions and misstate-
ments in the affidavit. The Court summarized the require-
mentsof Franksv. Delaware, 98 S.Ct. 2674; 57 L.Ed.2d 667;
438 U.S. 154 (1978), saying that a“ defendant isentitled to a
hearing to challenge the validity of a search warrant if he
‘makes a substantial preliminary showing that afalse state-
ment knowingly and intentionally, or with recklessdisregard
for thetruth, wasincluded by the affiant in the warrant affida-
vit, and the allegedly fal se statement is necessary to the find-
ing of probable cause...If, at the evidentiary hearing, ‘the
allegation of perjury or reckless disregard is established by
the defendant by a preponderance of the evidence, and, with
the affidavit’s false material set to one side, the affidavit's
remaining content isinsufficient to establish probable cause,
the search warrant must be voided and thefruits of the search’

suppressed.” Applying this standard, the Court rejected
Graham's Franks claim. “We believe that even if Graham
could make a substantial showing that Agent Semear reck-
lessly or deliberately made fal se statements—which he can-
not because paragraphs 42 and 43 were, in fact, truthful—
Graham cannot meet the second prong of the Franks test
because the affidavit contains sufficient probable cause even
when the allegedly false statements are set aside.”

Graham also challenged the warrantless search of histruck,
conducted over his objection after the search of his trailer
pursuant to the search warrant. The Court found that the
agent had probable cause to believe that the truck contained
evidence of a crime, that no exigent circumstances need be
found, and thus the search was legal. The Court relied on
Pennsylvania v. Labron, 116 S.Ct. 2485; 135 L .Ed.2d 1031,
518U.S.989(1996).

United Satesv. Talley
275F.3d 560
C.A.6(Tenn.) 2001
Decided Dec. 28, 2001

OnAugust 23, 1999, federal agentsin Memphisexecuted an
arrest warrant on Vidale Cothran at hishome. After knocking,
the agentsheard alot of commotion, causing them to turn of f
the electricity in the apartment and to put on bulletproof
vests. Once Cothran opened the door, a series of confusing
events occurred, with people appearing and questions being
asked. Eventually, thepoliceasked, “where'sthegun?’ Taley
answered, agun, and later cocaine, werediscovered. Talley’'s
motion to suppress his statement, and evidence seized there-
after, was sustained by thefederal district judge. The United
States appealed.

I n aunanimous opinion written by Judge Kennedy, joined by
Judges Keith and Batchelder, the Sixth Circuit reversed the
lower court. Talley asserted that the officers’ had entered the
apartment illegally, and that the Quarlesexception to Miranda
did not apply. The Court found that Talley had no standing
to challenge the officers’ entry into Cothran’s apartment.
“[A]lthough an overnight guest may be able to establish a
| egitimate expectation of privacy inthe home of hishost, see
Minnesotav. Olson, 110 S.Ct. 1684; 109 L .Ed.2d 85; 495 U.S.
91 (1990), personswho arein another’shome solely for busi-
ness purposes—as opposed to being on the premises for a
personal occasion—do not have such an expectation of pri-
vacy. Minnesotav. Carter, 119 S.Ct. 469; 142 | .Ed.2d 373;
525U.S.83(1998). Talley, likethe defendantsin Carter, pre-
sented no evidencethat he had been in the apartment for any
period of time or for any purpose that would giveriseto his
having alegitimate expectation of privacy inthat apartment.
Therefore, Talley lacks standing to bring a Fourth Amend-
ment challengeto thelegality of Officer Rush’sentry into the
apartment. Because Talley had no expectation of privacy in
the house, he cannot challenge the events preceding the
officer spotting the magazine and ammunition insidethetrash
can. Therefore, his Miranda-less questioning is controlled
by New York v. Quarles, 104 S.Ct. 2626; 81 L .Ed.2d 550; 467
U.S.649(1984).”

United Satesv. M atthews
2002 WL 23908
C.A.6(Tenn.) 2002
Decided Jan. 10, 2002.

Matthewswaswalking on astreet in apublic housing project
in Nashville, Tennessee. He saw Officer Elston who “fo-
cused his attention on the defendant because the defendant
appeared to be watching the police cruiser closely.” The
officer yelled for Matthews to “come here.” Instead,
Matthews began to walk quickly away. Elston pursued,
Matthews ran into an apartment, knocking the owner of the
apartment down in the process. A gun was found under
furniture in the apartment. Matthews entered a conditional
guilty plea after his suppression motion was denied.

The Sixth Circuit affirmed the denial of the motion to sup-
press. Judge Kennedy was joined by Judges Keith and
Batchelder. The Court held that once Matthews began to
run, reasonable suspicion was present. The Court rejected

Continued on page 24

23



THEADVOCATE Volume 24, No.2  March 2002

Continued from page 23
the notion that because the officer provoked the flight, that

justified his latter crimina activity of trespass. The Court
also ruled that there was no stop when the officer initialy
yelled for Matthews to come to the car, saying that “ seizure
begins after a suspect is tackled...,” citing California v.
Hodari D., 111 S.Ct. 1547; 113L..Ed.2d 690; 499 U.S. 621 (1991).

SHORT VIEW ...

1 Baker v. Sate, 556 S.E.2d 892 (Ga. Ct. App. 12/3/01). The
Georgia Court of Appeals has weighed in on the issue of
the roadblock, finding here that the state must prove that
the primary purpose of the roadblock was one of highway
regulation rather than crime control, and that the proof
must come in the form of a supervisor rather than the
officer conducting the roadblock. The Court stated that
Indianapolis, Ind. v. Edmond, 121 S.Ct. 447; 148 L .Ed.2d
333; 531 U.S. 32 (2000) had “elevated proof of the
supervisor’s‘ primary purpose’ to aconstitutional prereg-
uisite of alawful checkpoint.”

2. “Will you ‘waive’ more than your hand when hailing a
cab?: an affirmative rethinking of vehicle passengers’
rights,” 35Val. U.L. Rev. 309 (2000) isaninteresting law
review article exploring the privacy rights of taxicab pas-
sengers. Thearticlefocuses on whether ataxicab passen-
ger may be required to get out of the vehicle when the
police have probable causeto pull over thedriver, and the
extent to which the police may search personal property
of the passenger. The article callsfor the following rule:
“when conducting a warrantless taxicab search, police
officers who search a taxicab passenger must either (1)
possess individualized probable cause to search that pas-
senger or (2) the taxicab passenger must be subject to a
lawful full custody arrest. In addition, officers must in-
quireinto the ownership of each item they wish to search
to determine whether it belongs to the taxicab driver or
passenger.”

3. Satev. Tye, 636 N.W.2d 473 (Wis. 11/27/01). TheWiscon-
sin Supreme Court hasthrown out evidence seized pursu-
ant to awarrant where the investigator failed to swear or
affirm to the truth of the affidavit. This occurred despite
the fact that the investigator brought his failure to swear
to thetruth of the affidavit to the attention of the prosecu-
tor, followed by the preparation of another affidavit. The
Court also ruled that the good faith exception did not ap-
ply to these circumstances. The history of the Fourth
Amendment “ demonstratesthe critical importancethat the
drafters of the federal and state constitutions have placed
on the oath to support a search warrant.”

4. McGaughey v. Sate, 37 P.3d 130 (Okla. Crim. App. 11/9/
01). Where an officer pulls a vehicle over for a traffic
violation, but later realizesthat heisin error regarding the
violation, he must stop the detention. Here, the officer

realized that the taillights on McGaughey’s truck werein
fact working properly. Instead of letting him go, the of-
ficer continued the detention, asking for his driver’s li-
cense, and shining hisflashlight through the vehicle, spot-
ting agun. Consent was obtained, and ultimately drugs
were found. The Court held that the stop should have
ended at the beginning when the officer discovered that
his traffic stop wasin error. “A detention that continues
beyond the point at which an officer determines that his
initial rationalefor the stop was mistaken can no longer be
considered ‘reasonably related in scope’ to theinitial jus-
tification for that intrusion.”

. Peoplev. Anthony, 2001 WL 1552631 (111. 12/6/01). A per-

son being talked with by the police does not give consent
to search by merely “assuming the frisk position.” The
police had approached the defendant when hewalked away
from them near an apartment building. He kept his hands
out of his pockets as requested, and answered questions
asked of him. When asked whether he was carrying any-
thingillegal, he said no. The officer then asked to search
his person, and instead of answering, he raised his hands
up on his head and spread his legs apart. A rock of co-
caine was discovered. The lllinois Supreme Court held
that this was mere acquiescence to a show of authority
rather than consent and in the absence of probable cause
or reasonable suspicion resulted in an illegal search and
seizure,

. Satev. Bauer, 36 P.3d 892 (Mont. 12/6/01). The Montana

Supreme Court hasruled that asamatter of state constitu-
tional law, the police may not arrest someone for a non-
jailable offense, thus mandating suppression of cocaine
found incident to the arrest here for minor in possession
of alcohol. This was contrary to the decision of the US
Supreme Court interpreting Fourth Amendment law in
Atwater v. Lago Vista, Tex., 121 S.Ct. 1536; 149 L .Ed.2d
549; 532 U.S. 318 (2001). “Wehold that under Articlell,
Section 10 and Section 11, of the Montana Constitution, it
isunreasonable for apolice officer to effect an arrest and
detention for anon-jailable offense when there areno cir-
cumstancesto justify animmediatearrest...Inthe absence
of special circumstance such asaconcernfor the safety of
the offender or the public, a person stopped for a non-
jailable offense such as second offense MIP, or a seatbelt
infraction should not be subjected to the indignity of an
arrest and police station detention when a simple, non-
intrusive notice to appear...will serve theinterests of law
enforcement.” W

ErnieL ewis, PublicAdvocate
Department of PublicAdvocacy
100 Fair OaksL ane, Ste. 302
Frankfort, Kentucky 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: dewis@mail.pa.stateky.us
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Justices To Hear Death Row Case Involving Race Claim

Attorneys allege racism in Dallas County jury selection in
1986 DallasMorning News, 2/16/02 by ED TIMM Sand JEN-
NIFER EMILY. Staff writer Diane Jennings contributed to
this report.

The nation’s highest court agreed to review the case of
Texasdeath row inmate Thomas Miller-El on Friday aweek
before he was to be executed and nearly 16 years after his
trial attorneys alleged that potentia jurors were excluded
from histrial because of their race. Mr. Miller-El was con-
victed in 1986 of the murder of Irving hotel clerk Douglas
Walker, who was shot in the back after being bound and
gagged during arobbery. Another clerk, Donald Ray Hall,
was shot and permanently paralyzed from the chest down.
He later identified Mr. Miller-El as his assailant.

A petition on Mr. Miller-El's behalf submitted to the U.S.
Supreme Court last year alleged that Dallas County prosecu-
tors used peremptory challenges legal objections that allow
lawyersto dismiss prospectivejurorswithout explanation to
eliminate 10 of 11 qualifiedblacks. Mr. Miller-El, whoisblack,
was convicted and sentenced to death one month before the
Supreme Court handed down alandmark decision, Batson vs.
Kentucky, which sought to eliminate the practice of discrimi-
nationinjury selection. An earlier ruling, Svain vs. Alabama,
called upon defense attorneys to document a pattern of ex-
clusion, which was described in Batson as a“ crippling bur-
den of proof.”

Legal experts said Friday that if the Supreme Court focuses
on the issue of racia discrimination in the Miller-El case, it
could further refine jury-sel ection practices and affect other
death penalty cases. “What makesit significant isthat aform
of racial selectionisstill practiced in criminal trialsin general,
and in death penalty trialsin particular,” said University of
Houston law professor David Dow. “ The Miller-El caseisa
particularly egregious example of that.” Because the Su-
preme Court took the case, he said, “at least suggests that
the court is seriously concerned about the allegations that
racid criteriaareusedinjury selectionin capital cases.”....Mr.
Marcus claims that prosecutors did in fact keep blacks off
Mr. Miller-EI’sjury because of their race.

The petition he submitted to the Supreme Court late last year

cited statistics from a 1986 series by The Dallas Morning
Newson discriminationin jury selection. The statistics showed
thatin 100 randomly selected felony tria's, 86 percent of blacks
digiblefor jury duty wereeliminated by prosecutors peremp-
tory challenges. The News al so examined the 15 capital mur-
der casestried in Dallas County between 1980 and December
1986; prosecutorsused peremptory challengesto removenine
out of 10 qualified blacks. Oneblack was seated on Mr. Miller-
El's jury, a man who said he thought Texas' death penalty
was “too quick” and suggested that staking defendants on
ant beds and pouring honey on them was a more appropriate
punishment. A Hispanic juror and another

of Filipino ancestry also reportedly served on hisjury. Mr.
Marcus noted inthe petition that juror information cardsfilled
out by prospectivejurorsin Mr. Miller-El’strial did not pro-
vide a blank for their race but that the “race and gender of
every juror is coded on each card, in the prosecutors’ hand-
writing.”

A brief filed by state attorneys noted that objections over
thejury’sselection wereraised by Mr. Miller-El’strial attor-
neysin 1986, and thejudge conducted a hearing to consider
their concerns. “At the conclusion of the hearing, the trial
judge found that there was no evidence presented that
indicated any systematic exclusion of blacks as
a matter of policy by the District Attorney’s office,” they
wrote. Documentsin Mr. Miller-El's case also described a
1969 memorandum written by a senior Dallas County pros-
ecutor, which advised: “ You are not looking for any member
of a minority group which may subject him to oppression
they almost always empathize with the accused.” The memo
was used to train prosecutors. A 1963 treatise by another
prosecutor recommended against permitting “ Jews, Negroes,
Dagos and Mexicans or amember of any minority raceona
jury, no matter how rich or how well educated.”

TheMiller-El petition before the Supreme Court allegesthat
the “essential content of thisadvice remained inthetraining
materialsof Dallas County prosecutorsat least until 1980. In
an interview on Wednesday, Mr. Miller-El said he has no
doubt that a different racial makeup of the jury would have
changed the outcome of his sentence. “My trial was set up
asahate situation.” he said. “The system wasin denia.”
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6th Circuit Review

U.S.v. Gonzales-Vela
2001 WL 1504553 (6™ Cir. unpublished opinion 11/21/01;
released for full-text publication 1/7/02)

Sexual AbuseMisdemeanor OffenseTreated as
“Aggravated Felony” in Federal Immigration Cases

Thisisacasethat Kentucky criminal law practitioners must
know, especially those attorneyswho work with clientswho
may be subject to deportation! Gonzales-Velawas sentenced
to 21 monthsimprisonment after pleading guilty toillegally
re-entering the United States. The government, on appeal,
argued that the district court should have added 16 levelsto
Gonzales-Vela sbase offense level because hisprior convic-
tion of second-degree sexual abuse, a misdemeanor under
Kentucky state law, should be treated as an “aggravated
felony” under the federal sentencing guidelines. The 6" Cir-
cuit agrees and remands the case to district court for re-
sentencing.

INn 1997, in Kentucky state court, Gonzales-Velawasindicted
for first-degree sexual abusefor allegedly touching a5-year-
old and a7-year-old intheir vaginal areas. He pled guilty to
an amended charge of second-degree sexua abuse, which,
as a misdemeanor, was punishable by a sentence no longer
than 12 months imprisonment. His sentence was 60 days
that he had already served.

Under the federal sentencing guidelines, an “aggravated
felony” includes* murder, rape, or sexual abuseof aminor.” 8
U.S.C. 81101(a)(43)(A). Itisclear fromthefactsof hiscase
that Gonzales-Vela did plead guilty to sexual abuse of ami-
nor. The 6 Circuit rejects the argument that a state misde-
meanor conviction cannot be turned into an “aggravated
felony” for purposes of § 1101(8)(43): “Thereisno explicit
provision in the statute directing that the term ‘aggravated
felony’ islimited only tofelony crimes...Wetherefore are con-
strained to conclude that Congress, since it did not specifi-
caly articulate that aggravated felonies cannot be misde-
meanors, intended to have the term aggravated felony apply
tothe broad range of crimeslisted in the statute, evenif these
include misdemeanors.” quoting Guerrero-Perezv. INS 242
F.3d727,736-737 (7" Cir. 2001).

AttorneysMust AdviseClientsWho
May BeSubject to Deportation

The Court does note that this holding is limited to the arena
of immigration law: “aslong asadefendant’sformer convic-
tion leading to deportation can legitimately betermed ‘ sexual
abuse of aminor,’ that act must be considered an * aggravated
felony’ for immigration law purpose, regardless of a state

designation as either a
felony or a misdemeanor.”
(emphasisin original) At-
torneys should consider
this ruling when advising
clientsof the advisability of
a plea involving sexual
abuse charges.

Emily Holt

JudgeMerritt Dissent

Judge Merritt dissents, incorporating into his Opinion Judge
Straub’s Dissent in U.S. v. Pacheco, 225 F.3d 148 (2d Cir.
2000), and a so noting that the rule of lenity should apply.

U.S. v. King and Ramirez-Mendoza
272 F.3d 366 (6" Cir. 11/27/01)

Useof Transcriptsof Audio-Tapesat
Trial Within Trial Court Discretion

King and Ramirez-Mendozawere convicted of various drug
conspiracy offenses. While the mgjority of the 6™ Circuit's
decisionisof little useto the state court attorney, the portion
of the opinion dealing with the use of transcripts of tape-
recorded conversations at tria is of interest.

A government informant, Tami Butterfas, made recorded
phonecallsto King, hiswife Valerie, and Ramirez-Mendoza.
With Mr. and Mrs. King, she discussed how they should
work together in telling their stories to authorities. With
Ramirez-Mendoza, she talked about aprospective drug deal.
During trial the government read from the transcript of one of
thetapes. Thetrial court did give alimiting instruction that
the transcript was not evidence and the tape controlled.

6" Circuit Guidelinesfor Useof Transcripts: Judgeto
Per sonally Check Accuracy

The Court of Appeals notes that trial courts have consider-
able discretion in allowing the use of transcripts of tapes
duringtrial. King pointsto U.S. v. Robinson, 707 F.2d 872 (6"
Cir. 1983), where the 6™ Circuit found an abuse of discretion
in the use of a transcript where the tapes were for the most
part unintelligible and the transcript was prepared with the
aid of therecollections of agents who monitored the conver-
sation asit wasrecorded. The Court reversed and laid guide-
lines for the use of transcripts at trial: “In the absence of a
stipulation, we hold that the transcriber should verify that he
or she had listened to the tape and accurately transcribed its
content. The court should also make an independent deter-
mination of accuracy by reading the transcript against the
tape. Where, ashere, there areinaudible portions of thetape,
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the court should direct the deletion of the unreliable portion
of the transcript. This, however, assumes that the court has
predetermined that unintelligible portions of the tape do not
render thewhol e recording untrustworthy.” 1d., 878-879.

In the case at bar, the Court notes that there is no allegation
that inaudible portions of atranscript render the entire tran-
script untrustworthy. Further, Butterfastestified to the accu-
racy of the transcripts; the court gave a cautionary instruc-
tion; and the transcript did not go back into the jury room.
No error occurred.

I'srafil v. Russell
2001 WL 1687558 (6™ Cir. unpublished opinion 8/21/01;
released for full-text publication 12/21/01)

“Properly Filed” When Delivery and
Acceptance Comply with StateFiling Rules

Israfil filed 3 state post-conviction motions. The first two
motions were properly filed collateral attacks on the judg-
ment. The issue for the Court is whether his third motion,
filed July 27, 1998, was properly filed and thus tolled the
AEDPA 1-year statute of limitations. 1srafil’s state court con-
victions becamefinal beforethe effective date of the AEDPA
so he had until April 24, 1997, to file his habeas corpus peti-
tion. Hispetition wasfiled May 24, 2000, amost threeyears
late. If the third state court motion was properly filed, his
habeas corpus petition istimely filed.

The 6" Circuit decidesthat the July 27, 1998, motion was not
properly filed within the meaning of § 2244(d)(2). A petition
is“’properly filed” when its delivery and acceptance are in
compliance with the applicable laws and rules governing fil-
ings, e.g., requirements concerning the form of the docu-
ment, the court and office in which it must be lodged, pay-
ment of afiling fee, and applicabletimelimitsuponitsdeliv-
ery.” Inthecaseat bar, the Ohio state courts determined that
the petition was filed 2 years outside of the time limitation.
“Principlesof comity requirefederal courtsto defer to astate’s
judgement on issues of state law and, more particularly, on
issues of state procedural law. . . Because states courts are
the final authority on state law, federal courts must accept a
state court’s interpretation of its statutes and its rules of
practice.” (citationsomitted)

Fields v. Bagley
275F.3d 478 (6" Cir. 12/19/01)

I neffectiveAssistance of Counsel on Interlocutory Appeal

Inthiscase, the 6" Circuit affirmsthe district court’sgranting
of awrit of habeas corpus because Field's due processrights
and right to counsel were violated when hisattorney failed to
notify him that the state had successfully appealed a sup-
pression motion as well as even represent him in that pro-
ceeding. The Court simply adopts the district court’s opin-
ionin this case.

Mr. Fieldswas charged with 2 counts of aggravated traffick-
ing and one count of possession of crimina’s tools after
cocaine was found in search of hisluggage at the Cleveland
airport. Fieldsretained counsel, Donald Tittle, who moved to
suppress the cocaine. The trial court suppressed the co-
caine after finding it was the fruit of an unreasonable search
and seizure. Fieldswas released from custody and returned
home to Sesttle, Washington.

The state appealed the trial court’s suppression ruling. The
state served Mr. Tittle, but not Mr. Fields. Tittle made no
effort to notify Fields and felt that he was no longer Fields
attorney. Tittle does say in an affidavit that he notified the
appeal s court and the prosecutor that hewasno longer Fields
attorney. Regardless, Tittle never filed amotion to withdraw.
Theappealscourt reversed thetrial court without either Tittle
or the state briefing the issue. The opinion appeared with
Tittle's name as counsel and Tittle successfully moved to
have his name removed from the opinion.

The Cuyahoga County public defender filed a motion for
reconsideration of the decision because Fields was not rep-
resented by counsel. The Court of Appeals denied the mo-
tion asdid the Ohio Supreme Court two times. The casewas
eventually remanded to thetrial court where Fieldsentered a
plea of nolo contendere to all of the counts. Fields pro-
ceeded directly to federal court, abandoning his state direct
appeal of his convictions and sentence.

Exhaustion Wherelnterlocutory Appeal
TakentoHighest SateCourt - Direct Appeal of
Conviction and SentenceNot Required

On federal habeas review, Fields claims that he was denied
effective assistance of counsel on the state’s interlocutory
appeal of the trial court’s suppression order. The state first
claims that Mr. Fields has failed to exhaust this claim. The
Court disagrees noting that Fields twice petitioned the Ohio
Supreme Court to reopen the case because of lack of counsel
on the interlocutory appeal. “Fields has taken his claim to
the highest court in Ohio, and that court had the ability to
review the claim onitsmerits. Thisisall that isnecessary to
exhaust hisclaim.” Thereisno requirement that he pursue a
direct appeal before proceeding to federal court where the
claimisonly about the interlocutory appeal issue.

NoAssistance of Counsel Where
Client Not Advised of Appeal by Sate

As to the merits of the ineffective assistance of appellate
counsel claim, the Court finds that Strickland has been met
because of the complete absence of counsel on the inter-
locutory appesal. Srickland v. Washington, 466 U.S. 668 (1984).
A defendant is entitled to effective assistance of counsel in
hisfirst appeal asamatter of right, Evittsv. Lucey, 469 U.S.
387, 396 (1985), and an interlocutory appeal isno different.
U.S Ex. Rd. Thomasv. O’ Leary, 856 F.2d 1011 (7" Cir. 1988).

Continued on page 28
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Tittle “did not provide any assistance at al, let alone effec-
tiveassistance.” Hefailed totell Fieldsand the court that he
was no longer acting aslegal counsel and hefailed to inform
Fields that the state had appealed. The “cause” prong of
Srickland is satisfied. Fields had also met the “prejudice’
prong: “Fields was not able to present any argument to
advocate for affirmation of the suppression order, which, by
itself, is enough to show prejudice.” The Court specifically
notes a showing of prejudice because of the fact that the
State had failed to include a significant portion of the sup-
pression hearing transcript in the record that would have
helped Fields' case. Because of the lack of counsel, Fields
had no way of pointing out to the appellate court the inten-
tional absence of an integral part of the appellate record.

“Invited Error” Doctrinelnapplicable

Finally, the Court rejects the state's argument that Fields
“invited error” and cannot now profit fromit. “Thedoctrine
of ‘invited error’ isabranch of the doctrine of waiver inwhich
courts prevent aparty from inducing an erroneousruling and
later seeking to profit from thelegal consequences of having
the ruling set aside.” The Court notes that there is no evi-
dence of invited error in this case and the insinuations that
the Cuyahoga County public defender and Tittle plotted to
leave Fields without counsel so he would have an issue for
appeal “borders on the absurd.”

U.S. v. Williams
274F.3d 1079 (6" Cir. 12/20/01)

Improper Venue: “ Substantial Contacts’ Test

Whilethis case may not be of much usefor those who exclu-
sively practice statecriminal law, it isinteresting nonethel ess
because the 6" Circuit reversesWilliams' conviction for im-
proper venue. A government informant, Carboni, contacted
Williamsto arrange to purchase marijuana. Carboni had nu-
merous conversationswith Williamsand Williams' co-defen-
dant Del Bosgue in Houston, Texas. Carboni told the men
that he planned to sell the marijuanain Michigan.

Despite the fact that no activity occurred in Michigan, Will-
iams was indicted in the Eastern District of Michigan for
conspiracy to possess with intent to distribute marijuana.
He was subsequently convicted.

Both the U.S. Constitution and the Federal Rules of Criminal
Procedure require that a criminal prosecution should occur
where the crime was committed. The 6" Circuit uses the
“substantial contacts” test to determine venue. This test
“takes into account a number of factors—the site of the
defendant’s acts, the elements and nature of the crime, the
locus of the effect of the criminal conduct, and the suitability
of each district for accurate fact finding.” U.S v. Williams,
788F.2d 1213, 1215 (6" Cir. 1986) Thegovernment arguesthat
venueis proper in Michigan because that iswhere the drugs

were to be sold and thus were the effect of the conspiracy
would befelt.

The 6™ Circuit rejectsthisargument, noting that itisonly the
“declared intention” of the government informant that estab-
lished that the drugs would be sold in Michigan. A govern-
ment agent cannot be aconspirator, U.S v. Pennell, 737 F.2d
521, 536 (6" Cir. 1984); also, Carboni obviously had no plans
to actually sell the marijuanain Michigan. Furthermore, no
activity by any defendant occurred in Michigan. The agree-
ment occurred in Texas. All of Williams' witnesseswould be
found in Texas. Michigan was chosen solely for the conve-
nience of the government.

U.S v. Talley
275F.3d560 (6" Cir. 12/28/01)

The district court suppressed Talley’s statement obtained
before he was given Miranda warnings. Miranda v. Ari-
zona, 384 U.S. 436 (1966). The6" Circuit reverses.

Police officers sought to execute afederal arrest warrant on
Vidale Cothran at hisapartment. The officersknocked onthe
door and saw someonelook out awindow. An officer identi-
fied himself to that person. Loud commotion could be heard
from the apartment. The officers put on bulletproof vests.
The officers knocked on the door again and then turned the
electricity off to the apartment. Mr. Cothran then opened the
door and obeyed the request to lay on the floor. Officers
secured other individual s, including the defendant Mr. Talley.
Officer Rush spied 2 shadowy figuresin therear of the apart-
ment and went inside, bumping into a trashcan that con-
tained bullets and amagazine for asemiautomatic. He asked
theindividuals, “Where'sthegun?’ and Mr. Talley answered
that it was in the vacuum cleaner. A sweep of the house
revealed drugs and drug paraphernalia.

No MirandaWar ningsRequired Where
QuarlesPublic Safety Exception Applies

Talley sought to exclude the statement about the location of
the gun. No Miranda warning had been given. The district
court excluded the statement, noting that while the statement
was voluntarily it violated the ban on interrogation without
Miranda warnings. The district court further found that of -
ficersviolated the 4" amendment by entering the apartment
without justification so the New York v. Quarles, 467 U.S. 649
(1984), public safety exception wasinapplicable. Themaga
zine, bullets, and gun were suppressed.

The 6" Circuit first holdsthat Talley, a guest on the Cothran
home, had no reasonabl e expectation of privacy inthe apart-
ment. Asaresult helacks standing to bring a4" amendment
challengeto thelegality of the officers’ entry into the apart-
ment. His questioning is controlled by Quarles that allows
interrogation “when officers have areasonable belief based
on articuable facts that they are in danger. The question of
whether a belief is reasonable is one we review de novo,
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since the reasonableness test is objective, not subjective.”
Quarles, 467 U.S. a 656.

The Court holds that the officers had alegal justification in
entering the apartment and as a result, Rush saw the maga-
zine and ammunition. The officers then had a reasonable
belief that others who might pose a danger were in the area
so aprotective sweep wasjustified. The Court notesthat the
reasonable belief of danger is evidenced by the donning of
bullet proof vests after the officersheard alot of noiseinside
the apartment.

Furthermore, Officer Rush saw 2 shadowy figuresinthehome
that required him to enter the apartment. He then saw the
bullets and magazine and was justified, under Quarles, in
asking where the gun was prior to Miranda warnings.

Quarles Sill Good L aw Despite Dickerson

The 6" Circuit refuses to overrule Quarles because of the
Supreme Court decisionin Dickersonv. U.S,, 120 S.Ct. 2326
(2000), wherethe Court held that theright to Miranda warn-
ings was constitutionally based and not prophylactic. The
Court of Appeals notesthat the Dickerson majority expressly
incorporated Quarles into the “constitutional” right to
Miranda warnings.

Palmer v. Carlton
2002 WL 10195 (6" Cir. 1/4/02)

In 1997 Palmer was convicted in Tennessee state court of
aggravated rape. Hisfirst petition for state post-conviction
relief wasfiledin 1990. After losing thefirst petition, hefiled
asecond petition for state post-convictionrelief in 1995. On
December 8, 1997, the dismissal of that petition was affirmed
by the Tennessee Supreme Court. On December 8, 1998,
Palmer’ sfederal habeaspetition wasfiled. OnMarch 2, 1999,
thefederal district court granted Palmer’s motion for volun-
tary dismissal, without prejudice, to permit the exhaustion of
stateremedies. OnMay 24, 1999, the petition wasrefiled, but
it wasdismissed 2 weeks|ater, with prejudice, becauseit was
untimely.

Deter mination of Whether “ Properly Filed”
HasNothingtodowith ClaimsPresented

The district court’s dismissal was based on the grounds that
AEDPA's one-year statute of limitations was not tolled by
the second state post-conviction petition because that peti-
tionwasnot “properly filed” under the AEDPA. Specifically,
the petition was not “ properly filed” becauseit wasbarred as
the underlying claims had been previously determined or
waived when not raised in the first post-conviction petition.
Thisinterpretation of the AEDPA is no longer correct. The
U.S. Supreme Court in Artuzv. Bennett, 531 U.S. 4, 8-9 (2000),
held that apetitionis“’ properly filed” when its delivery and
acceptance are in compliance with the applicable laws and
rulesgoverning filings. Theseusually prescribe, for example,

the form of the document, the time limits upon its delivery,
the court and office in which it must be lodged, and the reg-
uisitefilingfee. . . Butin common usage, the question whether
an application hasbeen ‘ properly filed' isquite separatefrom
the question whether the claims contained in the applica-
tion aremeritorious and free of procedural bar.” (emphasisin
origina) Thus, the 6™ Circuit holds that the district court
erred when it held that Palmer’s petition was not properly
filed because of the claimsin the petition.

Petition Sill Untimely Where Satute of
LimitationsHad Run
When Petition Dismissed Without
PrejudiceFor Petitioner to Exhaust Claims

However, that is not the end of the inquiry for the Court of
Appeals. Palmer’shabeaspetitionisstill invalid. Palmer had
until December 8, 1998, to file hishabeas petition. Hedid so
exactly on December 8". Thepetition wasinitialy timely. On
March 2, 1999, the district court dismissed the petition, with-
out prejudice, to allow exhaustion of a claim in state court.
When Palmer refiled on May 24, 1999, the petition was un-
timely. “Palmer could not validly refile his habeas petition
because the limitations period under AEDPA had run on the
date of hisinitia filing.” Duncanv. Walker, 121 S.Ct. 2120
(2002).

Petition Must IncludeFederal
ClaimstoToll Satuteof Limitations

The Court regjects Palmer’s argument that a*“ petition for de-
claratory order” filed in state court in August 1997, and not
finally dismissed until March 22, 1999, should be considered
a post-conviction petition tolling the limitations period be-
causethispleading did not present afederal claim for review.
Austin v. Mitchell, 200 F.3d 391, 394 (6" Cir. 1999), cert. de-
nied, 530 U.S. 1210 (2000).

Say in ProceedingsM ay BeAppropriatein Some Cases

The 6" Circuit affirms the dismissal of Palmer’s federal ha-
beas petition, abeit on different grounds. The Court does
not foreclose the possibility that in similar cases where a
timely filed petition is dismissed without prejudice so claims
can be exhausted adistrict court may bejustified in retaining
jurisdiction over the meritorious claims and staying further
proceedings pending compl ete exhaustion of state remedies.
Specifically the district court would stay proceedings for a
reasonable period of time, perhaps 30 days before exhaus-
tion and 30 days after exhaustion. This approach was sug-
gested by Justice Stevens, in a concurring opinion joined by
Justice Souter, in Duncan, supra, and adopted by the 2
CircuitinZarvelav. Artuz, 254 F.3d 374 (2™ Cir. 2001). The6"
Circuit refuses to apply this approach in Palmer’s case be-
cause his state court remedies were exhausted on March 22,
1999, but hedid not refilein federal court until May 24, 1999,

and 2 monthsis not areasonable period of time.
Continued on page 30
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Fordv. Curtis
2002 WL 23949 (6" Cir. 1/10/02)

In 1991 Ford was convicted in Michigan state court of felony
murder, armed robbery, and felony firearm. He was sentenced
tolifewithout parole. Theseconvictionsarosefromthe 1983
robbery and murder of a security guard at a Montgomery
Ward's in Detroit. Two men committed the crimes. David
Temple, one of themen, waskilled during theincident. While
suspected of being the second man for quite a long time,
Ford wasnot arrested until 1990. Onfederal habeasreview, 2
issues are presented, oneinvolves admission of hearsay state-
ments of Templeimplicating Ford in the crimesand the other
involves admission of evidence that Ford was on the FBI's
Ten Most Wanted List.

Hear say SatementsinadmissibleBut NoError
WhereNo Showing of Actual Prejudice

The hearsay statements of Temple were admitted through
Temple'swife Leila Gregory. She told the jury that on the
night before the robbery Temple told her that he and Ford
had stolen a car and that on the morning of the robbery
Templetold her hewas going to meet Ford and shewould not
“want for anything ever again.” Thetria court initially would
not allow the statements to be admitted. On cross of police
officer Sanders, however, defense counsel asked if theinves-
tigation of Ford was the result of statements made to the
police by Gregory. On redirect examination, the prosecutor
elicited testimony that Gregory told him of Ford's involve-
ment in the car theft. Thetrial court then held that Temple's
statementsto Gregory would be admissiblefor the non-hear-
say purpose of showing why police suspected Ford and

stated that a limiting instruction would be given to the jury
directing them asto the appropriate consideration of the state-
ments. Gregory wasrecalled asawitnessand testified to the
statements. A limiting instruction was never given. The
prosecutor in closing argument used the statements as evi-
dence of Ford's guilt.

The 6" Circuit finds that Ford cannot prove actual prejudice
resulted from the admission of the hearsay statements and
thetrial court’s failure to give alimiting instruction. There
was “ample evidence,” even excluding the statements, to
find Ford's guilt, specifically eyewitnessidentification by 2
witnesses of Ford as the second man and circumstantial evi-
dencelinking Ford to the crimes because of hissudden wealth
following therobbery.

EvidenceThat Defendant Ison FBI's
M ost Wanted List | sof “Nominal Relevance’

The Court of Appeals also concludes that actua prejudice
did not result from the admission of the “bad acts’ evidence
indicating that Ford was a dangerous felon. The Court does
note that references to the FBI’s Ten Most Wanted List and
to America’'sMost Wanted isof “nominal relevance and preju-
dicid.” m
EMILY HOLT
Assigtant PublicAdvocate
AppdlateBranch
100 Fair OaksL ane, Se. 302
Frankfort, KY 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: eholt@mail.pa.state.ky.us

AreHair ComparisonsReliable?

Last year's meeting of the American Academy of Forensic Sciences featured the following

abstract:

“Because of the serious problemswith the microscopic examination of hair that have recently
been revealed the authors make the following recommendations regarding these types of
examinations: Mitochondrial DNA sequencing should bethe preferred method for comparing
both human and animal hairs. Microscopic examinations should be retained only as screening
tools. The results of microscopic comparisons of hairs should not be presented in court
unless verified by mitochondrial DNA sequencing.”

Rowe and Foran, “Isit Timeto Stop Microscopic Hair Comparisons,” AAFSAnnual Seminar

(Feb. 2001). _
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Caveat Nemo Habeas Cor pus
(or, Why District Court Practitioners Should Quit
Worrying and Lovethe Writ of Habeas Cor pus)

The prosecutor, slack-jawed and dumbfounded, looks at you
with complete sincerity and says, “Huh?’ Thecircuit judge,
incredulous yet maintaining an air of dignity, leans over the
bench and politely opines, “Son, | don't think you can do
that in this courtroom.” You shuffle your papers at the po-
dium and begin again to ask the court for a writ of habeas
corpus. After hours of painstaking research, you have un-
covered thefollowing samplewrit, which you dutifully show
the judge:

Habeas corpusad subjiciendum Rex J.L. militi, gardiani
prisonae nostrae de le Fleet, salutem. Praecipimustibi
guod corpus W.E. militisin prisonanostra sub custo-
dia tua detentum, ut dicitur, una cum die et causa
detentionis suae, quocumgue nomine praedictus W.E.
censeatur in eadem, habeas coram nobis [tali di€]
ubicumque tunc fuerimusin Anglia, ad subjiciendum
et recipiendum ea quae curia nostra de eo adtunc et
ibidem ordinare contigerit in hac parte. Et hoc
nullatenus omittatis periculo incumbente. Et habeas
ibi hoc breve. Teste etc.

J.H. Baker, AnIntroduction to English Legal History,
3dEd., 1990, p. 626.

The judge peruses the object of your research, pauses in
reflection, and with araise of hisbrow states, “ Young man, |
know you can't do that in this courtroom.” Your motion is
denied, and you slink from the courtroom wondering exactly
what about using this ancient writ of liberty is supposed to
be so advantageous.

It does not have to be thisway. District court practitioners
possess a powerful tool in the petition for awrit of habeas
corpus, but often shy away from its use because an unneces-
sary fear of this gentle, if misunderstood, beast. The main
problem to overcomein using habeas corpusisour own fear.
Wewill beginwith abrief overview of the history of thewrit,
and move on to wayswe can use the writ of habeas corpusin
district court practice.

A Brief History of theWrit
(Musty Stuff, Long Forgotten, but Interesting if You
or Your Judge Likethat Sort of Thing)

Going through the complete history of the writ of habeas
corpus would take far too long for an article dealing with its
practical use in amodern Kentucky district court. It would
also bore most practitionerstotears. A brief overview of how
the writ first developed is, however, worth telling and may
prove useful if the circuit judge before whom you bring the
motion enjoys alittle sprinkling of history now and then.

The writ of habeas corpus was
borninatimewhen administrative
method and legal procedure were
asyet conjoined, and originally was
simply a command from the King

Robert Stephens

to oneof hisofficers. Plucknett, A

Concise History of the Common Law, 5" Ed., 1956, p. 57.
Ironically, habeas corpus, the ancient writ of liberty, aroseas
a device to ensure the opposite of freedom, for the Latin
words“ habeas corpus’ or “havethe body” at first were used
to place personsinto custody. J.H. Baker, An Introduction
to English Legal History, 3d Ed., 1990, p. 168. There were
severa types of habeas corpus writ during the reign of Ed-
ward |, used, for example, to hail defendants or jury members
beforethe court. Plucknett, p. 57.

Over the years, however, the writ of habeas corpus devel-
oped into what one commentator has called “‘the highest
remedy in law for any man that isimprisoned,’” quotedin Id.
p. 58. None other than Blackstone called the writ of habeas
corpus“the most celebrated writinthe English law.” William
Blackstone, Commentarieson the Laws of England, Vol. 3, p.
129,

Sufficeit to say that for awrit which had abad start, habeas
corpus grew into afine finished product.

TheBasicsof HabeasCor pus
(or, What Everybody Needsto K now about
“HavetheBody”)

Many of us have needlessly feared using the writ of habeas
corpus, in part because of itsrevered history. So doing, we
appropriately appreciate its strength as an ancient protector
of personal liberty, but cloak the writ in pointless mystery
and confusion. The writ of habeas corpus, contrary to our
erstwhileimaginings, isactually quiteafriendly animal, pow-
erful when guarding its friends, but also easily tamed.

For the district court practitioner, the pertinent provisions of
the Kentucky Revised Statutes (KRS) dealing with habeas
corpus amount to no more than two pagesin Criminal Law
of Kentucky, 2000-01. (West Group, p. 614-15). Indeed, the
simplicity of using habeas corpus is demonstrated in that a
mere paragraph (two measly sentences) tells the district
court practitioner al he or she needs to know to “get into
court” to use the writ of habeas corpus.

Let us start with the relevant statute. KRS 419.020 reads:

Continued on page 32
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“The writ of habeas corpus shall be issued upon petition on
behalf of anyone showing by affidavit probable cause that
he isbeing detained without lawful authority or isbeing im-
prisoned when by law heisentitled to bail. Thewrit may be
issued by any circuit judge on any day at any time and his
power toissue suchwritsshall be co-extensive with the Com-
monwealth.” 1d. 614.

That isit. Two sentencestell all you need to know to effec-
tively start the proceeding for writ of habeas corpus. Specifi-
cally, there are five points which, when enumerated, show
exactly what is needed before the circuit court judge will
issue awrit of habeas corpus, aswell asinwhat manner and
time the court may do so.

1 Styletheproceeding asfollows: Client’sNamev. Name
of the person with custody of the client’s body (i.e.: the
jailer). Thishearkens back to where the writ of habeas
corpus got its name. The jailer or other person with
physical control over the client’s body must appear in
circuit court to show the lawfulness of his or her cus-
tody over the detained person.

2. Attach an affidavit to the motion (read motion as “ peti-
tion,” inthewording of the statute), stating the grounds
which you contend show your client isbeing unlawfully
incarcerated. What | have done when filing motionsfor
writ of habeas corpusisto state my groundsin the body
of the motion, and attach an “affidavit” to the motion,
signed by myself or the client, stating that the informa-
tion contained in the motion for writ of habeas corpusis
true and correct to the best of the affiant’s knowledge
and belief.

3. The writ of habeas corpus is not discretionary. The
court must (the statute says “shall”) issue the writ once
probabl e cause has been shown that your client isbeing
detained unlawfully or is being held when heis by law
entitled to bail. The court cannot determine under the
circumstances, despite the showing of probable cause
as to his unlawful detention, that the defendant should
nonetheless remain incarcerated and no writ should is-
sue commanding his appearance beforethe court. Once
you have shown probable cause that your client is be-
ing held unlawfully, heisbrought beforethe circuit court
judge.

4. All you have to show is probable cause. We have all
defended enough clientsat preliminary hearingsto know
probable causeisavery low standard. Basically, aslong
asyou areacting in good faith, just about any allegation
of unlawful detention should get your writ issued and
your client brought beforethe circuit court for ahearing.

5. Do not worry about where you file the motion/petition.
Granted, it is usually a good idea to file your motion/
petition with the circuit court in the county of your dis-

trict court, as a matter of appropriate “venue.” Oneis
not so constrained, however, because the statute says
thewrit may beissued by “any circuit judge on any day
at any time,” anywhereinthe Commonweslth. 1d. at 614
(emphasisadded). Thereal importance of thisprovision
arises when you have a client incarcerated (as | have
had with juveniles and women) in another county be-
cause the detention center in the county in which the
person is charged cannot hold that class of person. You
do not haveto file the motion/petition for writ of habeas
corpus in the circuit court of the county in which the
person is being detained, though you can do soif that is
preferred for some reason.

Once you get a hearing, present evidence just like in
civil court. KRS419.100. You can call witnessesat the
hearing and present physical evidence. Infact, you can
use depositions to collect evidence to be used in the
hearing. Thisprovisionisanamazing resourcewhichis
hardly ever used. The opportunity for discovery alone
in so preparing for the habeas corpus hearing is beyond
measure. Depositions can be a powerful discovery de-
vice not otherwise available to criminal lawyers. They
also can be very effective in speeding up the actual ha-
beas corpus hearing, since the relevant evidence can be
gathered beforehand and tendered to the judge for re-
viewing at hisconvenience beforethe hearing. Whether
to use depositions or more conventional testimony isa
judgment call for the practitioner, and the decision to
use either or both will depend on the circumstances of
the case and the lawyer’s personal style. Onewould be
foolhardy, however, to offhandedly ignore the potential
benefits accruing from the rarely available deposition.

If thecircuit judge findsthat the detention of your client
is for whatever reason unlawful, he can set your client
free (or can grant amore reasonable bond, as described
below). KRS419.110. That perhapsisthetrue strength
of habeas corpus: its hearing is summary, its relief is
immediate.

One brief asideto clear up amatter which caused myself
some consternation in the past. Technically speaking,
the issuance of awrit of habeas corpus does not release
your client. (Though sometimesyour judgewill issuean
order saying exactly that). Thewrit correctly isthe de-
vice, upon a showing of probable cause, which gets
your client a hearing. The judgment at the end of the
hearingiswhat can release your client. Thisisatechni-
cal point, and certainly the semantics of whether your
client isreleased by the writ of habeas corpus or after a
hearing upon the writ of habeas corpus are unimportant
aslong asyour client obtainstherelief sought. Clarity,
when attainable, isbest, and | include this semantic dis-
tinction for the better understanding of this ancient le-
gal tool.
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Either side can appeal the court’sdecision. KRS419.130
(2). Thisdoesnat vitiate the strength of habeas corpus
relief, for it providesan outlet for youwhen your clientis
denied therelief sought, and the Commonwealth cannot
undo a judgment in your favor without showing some
good faith reason for appeal. Appeal must be madewithin
thirty days of entry of judgment by filing with the clerk
of the court the original record, a transcript of the evi-
dence, and a notice of appeal. 1d. The notice of appeal
must be served on all partiesat |east two daysbeforethe
appeal isfiled. 1d. Onething to noteisthat, accordingto
KRS 419.130 (2), if thejudge orderstherelease of your
client, and the commonweal th intendsto appeal, and the
commonwealth so notifiesthe judge, the judgment may
be stayed (evidently by the judge who granted the re-
lease). The Court of Appeas can continue, modify, or
set aside the stay pending the appeal. 1d.

This can be looked at anumber of different ways. One,
isit likely that the circuit judge, upon finding the deten-
tion truly unlawful, will then order a stay on his own
decision? Two, does your prosecutor even know the
judgment can be stayed pending appeal? Will he find
out in time so asto avoid the request for the stay seem-
ing vindictive? It is reasonabl e to argue that, unless the
prosecutor, immediately upon the judge's decision in
your favor, can articulate cogent reasons to stay the
judgment pending appedl , thereisno reason for thejudge
to stay the judgment pending appeal. Anything cooked
up afterwards would seem to qualify as prosecutorial
vindictiveness. Three, if your circuit judgeisbalking on
granting the relief requested, perhaps he or she will go
halfway. Perhaps the judge will grant your requested
relief, on the understanding that the Commonweal th will
appeal, and he can grant a stay pending review by the
Court of Appeals. Thislatter approach could be another
way to get your relief request before another court, even
farther removed from district court, when the circuit court
judge is unwilling to unabashedly “do the right thing.”
This approach, of course, is one which anticipates a
relatively lengthy appeal procedure, which will not work
inall cases.

TheAppeal of AppealingBond
Decisionsby HabeasCor pus

It is a measure of the simplicity of using habeas corpus for
appeal of bond from district court to circuit court that the
Kentucky ruleof criminal procedure dealing with the proce-
dureis so brief. RCr 4.43 (2) states: “The writ of habeas
corpus remains the proper method for seeking circuit court
review of the action of adistrict court respecting bail.”

If anything, appeal of district bond decisions through ha-
beas corpus is even easier than seeking relief on other
grounds, for you do not haveto articul ate the specific unlaw-
fulness of the imprisonment of the defendant. Correspond-
ingly, thereisonelesslayer of mystery to this use of habeas

corpus. habeas corpus is simply the vehicle by which one
appealsdistrict bond decisionsto circuit court. You may need
to remind (or inform) the circuit judge that a habeas corpus
proceeding is the method by which one appeals bond deci-
sions from district court, because this provision is so rarely
utilized. Asyou begin to argue your motion, eliminate the
mystery which too often accompaniesthe petition for writ of
habeas corpus, by stating that this is the way appeals of
bond to circuit court are made. One can clear away the con-
fusion and still maintain theinherent strength of thisancient
writ of liberty.

File the motion/petition for writ of habeas corpus, present
evidenceat the hearing, and in al other waystreat the appeal
of bond from district to circuit court exactly asif you were
conducting any other habeas proceeding. Once at the hear-
ing, treat it as any other adversarial bond hearing. Your ob-
jective, of course, is to show that the district court bond is
unreasonable. A final note in regards to appealing bond
decisions by habeas corpus. You may want to consider at-
taching the records of the pretrial services officer to your
motion/petition. If the officer will not cooperate, subpoena
the records to your hearing. This can provide invaluable
information for the circuit judge, particularly if your client
“scored low” and was thus entitled to alower bond than he
or shereceived.

Knowing When toFight

Aswith any struggle, it isimportant to know when to fight;
and of course, when not to fight. Not every lousy bond in
district court is worth appealing to circuit court by writ of
habeas corpus. Likewise, not every client’s situation will
warrant a habeas corpus proceeding releasing him from de-
tention. We can overuse thewrit of habeas corpus, just asin
war one can fight on too many fronts, and dilute the strength
of one'sforces. Thisisparticularly truefor public defenders,
who cannot choose to which cases we are appointed. | do
not advocate abandoning clients to the proverbial wolves,
but public defenders’ abilitiesare not superhuman (although
itisarguablethat their willsare so), and we must be careful to
use our strongest tools with caution, for the sake of all our
clients.

The determination of when to appeal a district court bond
decision depends on a multitude of factors. Relevant facts
and circumstancesinclude: the defendant’s criminal history,
the nature of the alleged crime, the character of the alleged
victim, the defendant’s mental health status, and the amount
of bond normally set in the court for the same charge. Virtu-
ally anything could proverelevant to the question of whether
the defendant’s case warrants abond appeal or an attempted
releasefrom detention. Themainthingisto consider, inlight
of the facts and circumstances of the particular client and
case; whether this case, with this client, is a good one to
appeal the district court bond decision or to fight for your
client’soutright release.

Continued on page 34
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Conclusion

The writ of habeas corpusis a powerful, though often over-
mystified, tool. Habeas corpus can provideimmediate relief
for a district court client who is being held without legal
cause or who isincarcerated because the district court judge
will not grant areasonable bond. Thedistrict court practitio-
ner can provide himself or herself with one more weapon to
combat the feeling of powerlessness associated with dealing
with only one decision-maker. You cantell your client, upon
hearing abad decision from adistrict court judge, that thisis
not the only court before whom you can litigate. You can
subtly tell the judge that his or her decisions are not final,

that relief isavailable when the court overstepsits authority.
Asl hopewe have discovered, thereal trick to using thewrit
of habeas corpus is in finding the courage to use it at all,
overcoming thefear of thisgentlelegal animal for the benefit
of our clients.

Robert E. Sephens, Jr.
Assistant PublicAdvocate
314 Cundiff Square
Somer set, Kentucky
Tel.: (606) 677-4129; Fax: (606) 677-4130
E-mail: rstephens@mail .pa.state.ky.us

COMMONWEALTH OFKENTUCKY
34THJUDICIAL DISTRICT
MCCREARY DISTRICT COURT

CASENO.

VS

RAY PERRY,JAILER
MCCREARY COUNTY JAIL

PETITIONER

AFFIDAVIT

RESPONDENT

[ , after being duly sworn, state that | have read the Petition for Writ of Habeas Corpus and that the

allegations and statements contained herein are true and correct to the best of my knowledge and belief.

Subscribed and sworn to before me by

on this the , 2001.

day of

NOTARY PUBLIC

STATEAT LARGE, KENTUCKY

My commission expires.
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COMMONWEALTH OFKENTUCKY
ATHIUDICIAL CIRCUIT

MCCREARY CIRCUIT COURT
CASENO.
PETITIONER
VS PETITIONFORAWRIT
OF HABEASCORPUS
RAY PERRY,JAILER RESPONDENT

MCCREARY COUNTY JAIL

Comes now the defendant, pursuant to Sections 1, 2, 3, 16, 17, and 115 of the Constitution of the Commonwealth of
Kentucky, the Fifth, Eighth, and Fourteenth Amendments to the United States Constitution, Abraham v. Commonwealth,
Ky.App., 565 S.W.2d 152, and RCr 4.43(2), and petitions the Honorable Court for relief by Writ of Habeas Corpus, in the
lowering of hisbond from its current unreasonably high amount, to the amount of $3,000,10%. In support of thismotion, the
defendant states as follows:

1 OnAugust 9, 2001, the defendant’s bond was amended from “No bond” to $25,000 fully secured. (See
attached copy of District Court jacket and file).

2 The defendant is unable to make that unreasonably high bond, and requests this Honorable Court for
relief by alowering of hisbond to $3,000,10%.

WHEREFORE, the defendant movesthe Court for relief by Writ of Habeas Corpus, in the lowering of hisbond as

mentioned above, and for any other relief entitled to him.

Respectfully submitted,

Robert E. Stephens, Jr.

Counsel for Defendant
Department of Public Advocacy
314 Cundiff Square

Somerset, Kentucky 42501

(606) 677-4129
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KENTUCKY CASELAW REVIEW

Dunaway v. Commonwealth
Ky., 60 S.W.3d 563 (11/21/01)
(Affirming)

In June 1998, police arrested Dunaway and two cohorts, later
co-defendants, for a series of armed robberies in Jefferson
County. At the time of his arrest, Dunaway was on parole.
Dunaway returned to Northpoint Training Center to serve
the remainder of his sentence on the prior charge. While at
Northpoint, Correctionslodged adetainer. In September 1998,
Dunaway filed amotion for speedy trial citing KRS500.110
which requires the state to prosecute the offenses underly-
ing the detainer within 180 days of a speedy trial request. In
January 1999, Dunaway served out his sentence on hisprior
conviction; however, he remained incarcerated because he
could not make bond on the pending charges. In August
1999, Dunaway stood trial on two counts of robbery. The
jury convicted and Dunaway pled guilty to the Persistent
Felony Offender count. He appealed these convictions to
the Kentucky Supreme Court.

Speedy Trial Rightsunder KRS500.110 lapseif prisoner
servesout beforetheend of the 180-day period. Detainers
have asignificant effect on prison life. Detainerslimit prison-
ers placement to certaininstitutionsand limit their activities
within the institution. For this reason, the Legislature en-
acted two statutes, KRS 500.110 and KRS 440.450, which
outline the procedure necessary for a prisoner to removethe
detainer. The applicability of each statute depends on the
jurisdiction entering the detainer. 500.110 governs detainers
entered by the Commonwealth of Kentucky. 440.450 gov-
erns detainers lodged by other states.

Dunaway argued that his conviction violated KRS 500.110
because the Commonwealth did not prosecute the new in-
dictment within 180 days after proper notice by the prisoner.
Dunaway argued that his serve out prior to the termination of
the 180-day period wasimmaterial because hewasincarcer-
ated with a detainer at the time of his speedy trial request.
Thiswas an issue of first impression in Kentucky. Because
the Court found substantial similarities between the statutes,
the Court relied on precedent analyzing the interstate act.
The Court adopted the position taken in other jurisdictions
that the need for protection from detainers evaporated once
the prisoner has been released. Moreover, the Court pointed
to language in both statutes which “explicitly refer to the
‘continuance’ of aterm of imprisonment.” Because Dunaway
served out his sentence on the prior charge before the lapse
of the 180-day period to prosecute afforded the Common-
wealth by statute, the Commonwealth did not violate
Dunaway'’s statutory right to a speedy trial.

Although Dunaway asserted hisright and thelength of de-
lay, 13¥2months, was presumptively prejudicial, because
thereasonsfor delay wer eacceptableand thepregudiceto

Dunaway wasminimal, hiscongtitu-
tional rightsto a speedy trial were
not violated. Additionally, Dunaway
arguedthepre-trial delay violated his
right to a speedy trial under the
United States and Kentucky Consti-
tutions. The Court employed thefour

factor test enunciated by the United

States Supreme Court in Barker v.
Wingo, 407 U. S. 514,92 S.Ct. 2182, 33L.Ed.2d 101 (1972). In
itsanalysis, the Court balanced the length of delay, the rea-
son for the delay, the defendant’s assertion of hisright, and
the prejudice to the defendant caused by the delay.

Still relying on Barker the Court found the length of delay
presumptively prejudicia based on the seriousness and mod-
erate complexity of the charges and the 13 %2 month delay
between arrest and trial. The Court found the reasons for
delay, in part, Dunaway’s fault or neutral reasons based on
the court or the Commonwealth’s calendar. The Court found
no attempt by the Commonwealth to cause a purposeful de-
lay designed to inhibit the defense. The Court found that
Dunaway did assert hisright to a speedy trial but found his
assertion “did not weigh as heavily as it might” because he
filed “frivolouspetitions,” requested one of the continuances,
and “never mentions voicing a single objection” to the trial
court. The Court did not find unusual anxiety to Dunaway,
nor was the court convinced that if the Commonwealth had
gone to trial earlier, the Commonwealth would not benefit
from the co-defendant’ stestimony implicating Dunaway.

Commonwealth v. Higgs
Ky., 59 S\W.3d 886 (11/25/01)
(Affirmingin Part and Reversingin Part)

Christopher Higgsadmitted that hekilled hisformer employer,
CharlesEndicott, but claimed hedid soin self-defense. Higgs
stoleagun from Endicott, which he swapped with hisbrother-
in-law for another gun. Endicott discovered the theft and
became enraged. Another Endicott employee, Bill Brewer,
believed Higgs stole arifle from him. Inthe monthsprior to
hisdeath in the hearing of Higgs mother and father, Endicott
threatened to assault or kill Higgs. Higgs family told him of
the threats. In November 1995, Endicott found out where
Higgslived. Heand Brewer confronted Higgs. Higgssaid he
had Endicott’'s gun but it was at his father’s farm. After a
futileattempt to call Higgs' dad, Endicott and Brewer forced
him into their truck. They were going to get Endicott’s gun.
The group stopped along the way so Brewer could buy ciga-
rettes at the convenience store. At the store, Endicott and
Higgs waited in the truck. Higgs said that Endicott threat-
ened him and punched him in the chest. Higgs testified he
then drew his gun. When Endicott tried to grab the gun,
Higgs shot him. The jury convicted Higgs of second degree
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manslaughter. Higgs appealed his ten-year sentence to the
Kentucky Court of Appeals. The Court of Appealsreversed
the conviction agreeing with three of the four alleged errors.
The Kentucky Supreme Court took the case on review and
Crossreview.

Thejurywasimproperly instructed to apply an objective
gtandard in determining Higgs' right tousedeadly for cefor
sdlf protection; however, theerror washarmless. TheKen-
tucky Supreme Court and the Court of Appeals agreed that
the trial court instructed on the wrong standard. However,
the courts disagreed on the prejudicial effect of the error.
Theinstruction concerning Higgs' right to use deadly force
saidin effect, “if thejury believed Appellee was not actually
being (or about to be) kidnapped, as that offense is defined
in KRS 509.040, but was only being (or about to be) unlaw-
fully imprisoned asdefinedin KRS 509.020 and KRS 509.030,
then he was not authorized to use deadly physical force in
self protection regardless of what he himself believed.” The
Supreme Court found this error because the focusis on the
defendant’s* actual subjective belief inthe need for self pro-
tection and not on the objective reasonableness of that be-
lief.” Commonwealthv. Hager, Ky., 41 SW.3d 828, 836 (2001).
The Court found the error harmless because the language of
thisinstruction did not pertain to theinstruction under which
the jury found Higgs guilty.

Evidence of specific conduct, towit threatsby thevictim,
opened thedoor for the Commonwealth to present rebuttal
evidenceof thevictim’sreputation for peacefulness. The
Court of Appeals held that evidence of Endicott’s reputation
for peacefulness was not admissible simply because Higgs
introduced specific instances of conduct relating the threats
against Higgs and violent acts against others. Higgs argued
and the Court of Appeals agreed that the purpose of this
evidence was to show Higgs fear of Endicott, not to prove
that Endicott acted in conformity therewith or to show
Endicott was the first aggressor. Thus, rebuttal evidence
was not admissible.

The Kentucky Supreme Court disagreed. The Court held
that KRE 404 (8)(2) permitted rebuttal evidence in two cir-
cumstances: (1) when the defendant introduces character
evidencein any criminal caseto provethat thevictimactedin
conformity therewith on the occasion at issue; and (2) when
the defendant introduces any evidence in ahomicide caseto
prove that the victim was the initial aggressor. Analyzing
these two exceptions, the Court held that if the same evi-
dence that proved the defendant had reason to fear the vic-
tim also proves that the victim was a person of violent char-
acter who acted in conformity therewith on the occasion at
issue, the prosecution can rebut the evidence of thevictim's
character for violencewith evidence of thevictim’s character
for peacefulness.

Price v. Commonwealth
Ky., 59 SW3d 878 (11/21/01)
(On Discretionary Review from the Court of Appeals,
Affirming)

Ashedrove homein November 1995, Fish and Wildlife Of -
ficer Russell Wolfe, came upon Earl Fieldsand Denzil Price.
Fieldsdrove histruck recklessly. Officer Wolfe stopped the
truck when it pulled into the driveway of Price’shome. Both
men appeared very drunk. Wolfereleased Price since hewas
at home, but detained Fields. Price went in the house and
came out with ashotgun. He approached Officer Wolfe and
pointed the gun at Wolfe's head. Wolfe grabbed the gun,
pushing the barrel down. The gun went off, wounding Wolfe
in the leg. Since the victim was the investigating officer, he
sat at counsel table throughout the trial. During the
Commonwealth’s closing argument, the prosecutor picked
up the shotgun and pointed it at Wolfe'shead. Wolfe pushed
the barrel of the gun down toward hisleg. Defense counsel
objected and moved for amistrial. The trial court held an
inquiry in chambers as to whether the re-enactment was
planned or spontaneous. The Commonwealth and Wolfe
claimed the demonstration was not planned. The court did
not declare a mistrial but admonished the jury to disregard
the demonstration.

Theper missibility of Commonwealth’ sattorney and victim's
re-enactment of thecrimeisan open issue; however, inthis
case, any error was harmless. Justice Cooper wrote the
opinion in this case. Justice Lambert, Johnstone, Stumbo,
and Wintershimer concurred. Justice Keller concurred by
separate opinion. Justice Gravesjoined Justice Keller’sopin-
ion. The Justices agreed that the Court should affirm the
conviction. However, the Court divided over a blanket ban
on these sorts of demonstrations. Cooper wrote “Wolfe's
participation in the reenactment of the crime during the
prosecutor’s closing argument whether planned or unplanned
was highly improper.” Cooper cited both criminal and civil
caseswhich frowned upon demonstrations of thiskind. Coo-
per found the demonstration harmless because the issue in
the case was not whether Price shot Wolfe. Rather, theissue
was Price’s mental state at the time. The reenactment “ nei-
ther proved nor disproved the necessary element of intent.”

In hisopinion, Keller emphasized that the courts should per-
mit the re-enactment if it is an accurate portrayal of facts
aready inevidence. Keller opined that impermissiblere-en-
actments were those that presented new evidence. In this
case, the re-enactment was permissible because Wolfe testi-
fied at trial about the actions he and Price took the day that
he was shot.

Fugate v. Commonwealth
Ky., 62 SW.3d 15, (11/21/01)
(Affirming)

Fugate appeal ed histhirty-year sentence based on two counts
of manslaughter in the second degree and one count of as-
sault, third degree. The charges arose from a head on colli-
sion that occurred while Fugate was driving under the influ-
ence. Asaresult of the accident, two people died and two
were injured. Fugate was among the injured. Hisinjuries

resulted in apainful paraysisthat left him confined to awhesdl-
Continued on page 38
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chair and required that he live in an assisted living environ-
ment. Fugate raised several issues on appeal.

Substantial evidencesupported thetrial court’sconclusion
that Fugatewascompetent tostand trial. Atthecompetency
hearing, the court appointed doctor and the assisted living
home's staff testified that Fugate was competent. Dr. Powers
testified that Fugate was malingering. The nursing home
staff testified that Fugate engaged in normal every day ac-
tivities like watching television, reading books, and conver-
sation with the employees and other patients. Dr. Suzanne
Johnson, the defense expert, testified that Fugate was not
malingering. Fugate'ssister testified in support of Johnson’s
opinion. Because the trial court entered extensive findings
of fact which explained that the court found the testimony of
Dr. Powers and the nursing home staff more credible, the
Kentucky Supreme Court found no clear error.

Defense counsel can waivetheclient’sright to present at
the competency hearing. The Court declined to adopt the
bright line rule proffered by the defense that only a defen-
dant can waive his presence at a competency hearing. The
Court instead relied on Richmond v. Commonwealth, Ky.,
637 S.W.2d 642 (1982) (an attorney can waive adefendant’s
right to attend a pre-trial deposition that would be used as
testimony against him at trial) and Justice L eibson’s dissent
Dean v. Commonwealth, Ky., 777 S\W.2d 900 (1989). The
Court held, quoting Leibsonin Dean “[h]ere, the waiver was
explicit, and was made by counsel, presumably competent to
judgewhether hisclient wasneeded. | seeno reason, consti-
tutional or otherwise, to create a rule that counsel cannot
waive his client’s presence at depositions [or as hear, at a
pretrial competency hearing].”

Second competency hearing not required after initial trial
wasdelayed because Fugatewashospitalized. Fugate was
admitted to the University of Cincinnati hospital prior totrial.
As aresult, defense counsel obtained a continuance. Prior
to the new court date and subsequent to Fugate's release
from the hospital, he requested an additional competency
hearing. The Kentucky Supreme Court found no abuse of
discretion by the trial court. The court had spoken with
Fugate's attending physician who stated that Fugate could
attend trial so long as he had oxygen made available to him.
Moreover, the University hospital records did not demon-
strate defects in Fugate's mental status.

Trial court did not abuse its discretion denying defense
counsdl’ srequest that adefense-employed camer aman tape
Fugateduringthetrial. Thetrial court’sdenial of Fugate's
reguest to permit hisown cameraman to record thetrial pro-
ceedings. Fugate stated that the purpose was to create a
record for appeal of Fugate'sdemeanor and inability to assist
trial counsel. The Kentucky Supreme Court found no abuse
of discretion becausethe judge has* aright and obligation to
maintain control over hisown courtroom so asto minimizeor
prevent activities that might distract the jurors during the

courseof thetrial.” WIsonv. Commonwealth, Ky., 836 S\w.2d
872, 884-885(1992), cert. denied 507 U.S. 1034 (1993); Preston
v. Commonwealth, Ky., 406 S\W.2d 398, 404-405 (1966). More-
over, per SCR4.310, “unofficia recordingsarenot admissible
upon any appeal of such proceedings.”

Admission of evidence concer ning the blood alcohol pre-
sumption washarmlesserror. Attria, “the Kentucky State
Police officer who investigated the accident testified that the
blood level for which astate trooper will customarily make an
arrest for driving under theinfluenceis‘ per se, point one.””
Evidence of thispresumptionisinadmissiblein any criminal
case other than driving under theinfluence cases. The Ken-
tucky Supreme Court found the evidence harmless in this
case because there was sufficient additional evidence of
Fugate'sintoxication, to wit: full and empty beer cansfound
in Appellant’s truck, the results of Appellant’s blood test
after the crash, and the testimony of other witnesses who
either saw appellant drunk or were forced from the road by
hiserraticdriving.

Thetrial court did not err by refusing to allow Fugateto
introduceevidenceof hisreduced lifeexpectancy duringthe
penalty phase. At thetime of Fugate'strial, KRS 532.055
(2)(b) allowed mitigation evidence to the extent it pertained
to the defendant’s criminal history. Since Fugate's reduced
life expectancy did not pertain to hiscriminal history, thetrial
court did not permit the evidence. KRS 532.055 (2)(b) was
amended in July 1998 to permit evidence in mitigation or in
support of leniency. Fugate argued that the amendment
should apply to him retroactively. The Kentucky Supreme
Court disagreed because the amendment was passed after
Fugate's final sentencing.

Justice Keller wrote adissenting opinion. Keller opined that
the trial court erred by conducting the competency hearing
without Fugate's presence. He opined thetrial court should
have ascertained whether Fugate “himself, knowingly, vol-
untarily, and intelligently waived his right to appear.” Ac-
cording to Keller, the assertion of awaiver should not satisfy
the court, especially in this case, where the record did not
demonstrate that counsel “purported to communicate
Appellant’s own wishes or that he spoke with Appellant’s
authorization when hewaived Appellant’sright.”

Rogersv. Commonwealth
Ky., 60 SW.3d 555, (11/21/01)
(Affirming)

Rogers appealed histwenty year sentence based on his con-
viction on First Degree Manslaughter, and three Counts of
second degree Wanton Endangerment. This case arose out
a feud between the Rogers brothers and James Irvin and
Larry Taylor. Therivalry climaxed and ended with a shoot
out at a BP Station in Waco, Kentucky. The shootout |eft
Irwin and Taylor dead. At trial, ahotly contested issue was
which man wasthefirst aggressor. Thejury acquitted Rogers
of Irvin’sdeath.
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On appeal, Rogers argued that the trial court committed re-
versible error by excluding the testimony of Michelle Agee.
Thetrial court permitted the Commonwealth’ switness Jenni-
fer Baker to testify. She testified about a conversation be-
tween her, MichelleAgee, and Paul Rogers. On cross, Baker
denied telling Agee that Taylor and Irwin discussed “taking
care” of the Rogers brothers. If given the opportunity, Agee
would haverefuted Baker'sdenial.

Testimony of thewitnesswasadmissibleasaprior inconss-
tent statement or a statement of then existing mental, emo-
tional, or physical conditions. This case drew anumber of
concurrencesand dissents. Justice Keller wrote on behalf of
the Court. Justices Graves, Johnstone, and Wintershimer
concurred. Chief Justice Lambert wrote the dissenting opin-
ion in which Cooper and Stumbo joined. The Kentucky Su-
preme Court held that the trial court erred in excluding the
testimony. Although Agee’s testimony was double hearsay,
it was admissible as a prior inconsistent statement under
KRE 801A (8)(1) and under KRE 803(3) as*then existing, men-
tal, emotion, or physical conditions.” Although error, the
Supreme Court held the error harmless. No substantial pos-
sibility existed that the jury’s verdict would have been any
different. Agee'stestimony did not establish whether Rogers
or Taylor was the first aggressor.

Thetrial court did not err by allowingthe Commonwealthto
admit aphotograph of thevictim with hisfamily. Addition-
ally, the Court held that the trial court did not abuse its dis-
cretion by admitting aphotograph of Taylor with hiswifeand
children. The Court did not find that the photograph was
likely to induce undue sympathy or hostility.

In hisdissent, Lambert did not opinethe exclusion of Michelle
Agee' stestimony harmless. Lambert specifically contended
that exclusion of Agee'stestimony severely weakened Rogers
claim of self-defensewith respect to Taylor’ sdeath. Lambert
found this significant because Rogers was acquitted, on self-
defense grounds, of Irwin’smurder.

Marshall v. Commonwealth
Ky., 60 S.\W.3d 513, (11/21/01)
(Affirming)

Tyrone Marshall appealed hislifewithout parolefor 25 years
sentence based on hisconviction for murder, attempted mur-
der, and burglary, first degree. Three men invaded the home
of Mr. and Mrs. Fink. Themenwerelater identified asMark
Downey, Richard Strode, and Tyrone Marshall. Sharon
Downey, Mark Downey’swifeand Tyrone Marshall’sex wife,
drove the men to the Fink home. Fink had just retired as a
pawnbroker and recently closed down his store. Because of
this, the men knew the Finkswoul d have a significant amount
of cash and jewelry intheir home. Thementied up Mrs. Fink
and left her on the kitchen floor. One man escorted Mr. Fink
around the house to collect the valuables. Subsequently, the
men tied up Mr. Fink. Just before leaving the house, Mark
Downey shot the Finks. Mrs. Fink died; Mr. Fink survived.
Upon compl etion of the robbery, the men and their respec-

tivewives, girlfriends, and children went to Cincinnati. The
men sold some of the jewelry but were caught a few days
after thecrime. Mark Downey pled guilty admitting hisrole
astheringleader and triggerman. Tyrone Marshall was con-
victed by bench trial.

Thetrial court did not err by finding Marshall guilty of
intentional murder. On appeal, Marshall argued that he could
not be convicted of intentional murder because he did not
know Mark Downey’sburglary planincluded killing the Finks.
Although recognizing that the felony murder doctrine was
abrogated with the adoption of the Model Penal Code, the
Kentucky Supreme Court found Marshall could be convicted
under the complicity statute. Under KRS502.020 (2) Marshall
could befound guilty if hewaseither “ complicit intheresult”
or“complicittotheact.” The Court found Marshall complicit
to the act, because hisintent that the Finks bekilled could be
inferred from hisconduct or knowledge. Immediately prior to
Mark Downey pulling thetrigger, Tyrone Marshall allegedly
told Downey he did not want to be present when the Finks
were shot. Both the trial court and the Kentucky Supreme
Court used this statement coupled with other testimony that
Marshall assaulted Mr. Fink by kicking him and knocking him
over in his chair, as evidence that Marshall intended the
Finks murder and attempted murder.

Commonwealth’ sfailureto provewitnesseswer eunavail-
able was harmless error. The Commonwealth introduced
statements made by Richard Strode through hisfather’s tes-
timony at trial. Wilbur Strode testified that Richard told him
he did not have a gun during the burglary; he had a can of
pepper spray. Defense counsel objected on hearsay grounds.
Yet, the trial court admitted the testimony as a statement
against penal interest. The trial court accepted the
Commonwealth’s assertion Strode was unavailable without
any proof of an attempt by the Commonwealth to procure his
presence. The Kentucky Supreme Court found error based
on Barber v. Page, 390 U.S. 719, 88 S.Ct. 1318, 20 L.Ed.2d 255
(1968). “In order to satisfy the requirements of the Confron-
tation Clause, the prosecution must at least make a good
faith effort to obtain the declarant’s presence at trial.” Bar-
ber at 724-725. Because the trial court found that Mark
Downey carried the only gun during the burglary, the Su-
preme Court held the error harml ess.

Other hear say testimony by thewitnesseswasadmissible
asthe hear say statementswerein the course or further-
anceof theconspiracy or based on per sonal observation. All
of the evidencelinking Mr. Marshall to this crime camefrom
the testimony of Sharon Downey and Kim Long, wives of
Marshall’s co-defendants. On appeal, Marshall argued that
much of Downey and Long’'s testimony was inadmissible
hearsay because the statements were not made in further-
ance of the conspiracy. Sharon Downey testified to state-
ments made by Mark Downey before and after the commis-
sion of the burglary. The Court found that since Sharon was

aco-conspirator, the statementswere admissible under KRE
Continued on page 40
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801A(b)(5). Theremainder of Mrs. Downey’stestimony as
towhat occurred in Cincinnati after the burglary was admis-
sible because it was based on her personal observations.

Kim Longtestified to aconversation that occurred while she,
Mark Downey, Richard Strode, and Tyrone Marshall sat in
the living room listening to the police scanner after the bur-
glary. Mark did most of the talking and described their re-
spectiverolesintheburglary/shooting. 1t wasthrough Long's
testimony that the Commonwealth was able to get in the
statement by Marshall to Downey that he did not want to be
present while the Finks were shot. The Court found Mark
Downey’srecitation of this statement to Long admissible as
an adoptive admission by Marshall under KRE 801(A)(b)(5).
Marshall was present when Downey repeated hiswords and
did not deny making the statement.

Thetrial court isnot required to colloquy the defendant
wherethereisawritten waiver of defendant’srighttoajury
trial. Onappeal, Marshall also argued that the waiver of his
right to ajury trial wasinsufficient because, although he had
tendered a written waiver, the trial court held no discussion
with him onthe matter. The Court found that R.Cr. 9.26 only
requires a written waiver. Thus, the writing presumes
voluntariness and does not require further investigation by
the court.

Combined Truth-in-Sentencing hearing and capital hear-
ingisok inabenchtrial. Marshall also argued that thetrial
court erred by holding acombined truth-in-sentencing hear-
ing and capital sentencing hearing. Since Marshall’s coun-
sel acquiesced, the Court reviewed for palpable error. The
Supreme Court recognized its previous ruling in Francis v.
Commonwealth, Ky., 752 SW.2d 309 (1988) and Perdue V.
Commonwealth, Ky., 916 S.W.2d 148 (1996) cert. denied 519
U.S. 855 (1996) that in death penalty cases, the capital pen-
alty hearing should precede the truth-in-sentencing hearing
because parole dligibility isonly admissibleinthelatter. The
Court found the error harmless because thiswasabench tria
and there was no possibility the result would have been dif-
ferent.

Additionally, the Court held that Mr. Marshall’s sentence
was not cruel and unusual punishment simply becauseit was
the same as Mark Downey’s, amore cul pabl e co-defendant.
The Court also reiterated that video taped records does not
deny defendants of effective assistance of appellate coun-
sdl.

Geary v. Commonwealth
Ky.,—S.W.3d——, (12/27/01)
(Opinion and Order Dismissing Appeal)
(Motion for Reconsideration Pending)

The Supreme Court held that Mr. Geary entered avalid agree-
ment with the Commonwealth whereby he gave up hisright
to appeal tria errorsin exchange for judge sentencing. The
Commonwealth agreed to waiveitsright to appeal its objec-
tion to dispensing with the penalty phase of trial. The Court

found that Mr. Geary knowingly and voluntarily waived his
appeal based on his collogquy with the court. Moreover, the
Court held that Mr. Geary committed “fraud upon the court”
inhispro se motion for bel ated appeal when he denied knowl-
edgeor participationinthewaiver. Thus, aparty may useCR
60.02 to attack appellate court orders, proceedings, etc.

Estep v. Commonwealth
Ky.,—S.W.3d —, (1/17/02)
(Reversing and Remanding)
(Not Yet Final)

The Kentucky Supreme Court granted discretionary review
inthiscase. Estep appealed hisconviction from hisretrial on
reckless homicide. The court reversed and remanded for a
thirdtrial.

TheCommonwealth doesnot get an instruction that miss-
ing evidencewould weigh in theCommonwealth’sfavor. The
Supreme Court held that the Commonweal th was not entitled
to a missing evidence instruction that allowed the jury to
infer that the missing evidence weighedin favor of the Com-
monweslth. The Court reasoned that the Due Process Clause
of the Fifth Amendment and Fourteenth Amendment does
not extend to the Commonwealth. “[T]he purpose of a‘ miss-
ing evidence' instruction is to cure any Due Process viola
tion attributable to the loss or destruction of exculpatory
evidence by a less onerous remedy than dismissal or the
suppression of relevant evidence.” Inthis case, the‘missing
evidence' of primary concern to the Court wastheAppellant’s
car which contained evidence of exterior damage and inden-
tation attributed to a bullet by Appellant’s expert. The car
was repossessed beforetrial. The Supreme Court disagreed
with the Court of Appeals that the error was harmless be-
cause the missing evidence would have supported Appellant’s
theory of defense based on self defense.

Thefailureof therecklesshomicideinstruction to properly
allocatetheburden of proof on the Commonwealth regar d-
ing self-defense or lack thereof wasreversibleerror. The
Supreme Court also held that failure of therecklesshomicide
instruction to properly allocate the burden of proof on self
defense was reversible error. The burden was on the Com-
monweal th to demonstrate that when the Appellant shot the
victim, he was not privileged to act in self-protection. The
jury wasinstructed on the theory of self protection and pos-
siblerolein mitigating guilt in a separate instruction. How-
ever, the Court reversed because the burden of proof was
missing in the reckless homicideinstruction.

Justice Wintersheimer dissented arguing that the separate
instruction on self protection was sufficient and the missing
evidenceinstruction was harmless error. l

EuvaHess
Assistant Public Advocate
AppealsBranch
100 Fair Oaks Lane, Se 302
Frankfort, K'Y 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: ehess@mail.pa.state.ky.us
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DISTRICT COURT COLUMN

Discovery Motion Practice: What You Get,
What You Might Get, and What You Owe

Part Three: What You Owe

This issue continues this series on discovery motion prac-
tice with the third and final article, and discusses the
defendant’s obligation of reciprocal discovery — the discov-
ery you owe. Please do not expect a litany of cases to be
cited in this article; quite simply, there is no case law that
delves into the finer points of reciprocal discovery. What
doesexistisregular discovery casesfrom which generalities
can be extracted. These cases have been discussed in the
previous parts of thisarticle, and are not recounted here. The
end of this article discusses what to do when the worst hap-
pens: Your evidence is not allowed because you either for-
got to comply with reciprocal discovery or incorrectly mis-
judged your obligation to provide it.

I. Introduction

In aperfect world —that is, perfect from the perspective of a
criminal defense attorney — the Commonwealth would owe
the defendant everything in discovery, but the defendant
would be alowed to try the Commonwealth by ambush.
Sadly, it does not work that way. Asking for discovery from
the Commonwealth creates a duty for the defendant to give
certain discoverableitemsto the Commonwealth. The good
newsisthat these certain itemsare few in number, and gener-
ally, will only beitemswhich the defense thinkswill be hel p-
ful, as opposed to harmful, in trial. The bad news is that
there are exceptionsto the rule; rabbit traps which the wary
defense attorney can and must avoid with the exercise of due
diligence. Thediscovery you oweiswholly contained in RCr
7.24(3).

I1. Physical and M ental Examinationsand Scientific Reports
RCr 7.24(3)(A)(i) providesinitsentirety:

If the Defendant requests disclosure under Rule
7.24(1), upon complianceto such request by the Com-
monwealth, and upon written request of the Com-
monwealth, the defendant, subject to objection for
cause, shall permit the Commonwealth to inspect,
copy or photograph any results or reports of physi-
cal or mental examinations and of scientific tests or
experiments made in connection with the particular
case, or copies thereof, within the possession, cus-
tody, or control of the defendant, which the defen-
dant intends to introduce as evidence or which were
prepared by a witness whom the defendant intends
tocall at trial whentheresultsor reportsrelateto the
witness's testimony.

h 5
N8

A. WhentheReciprocal 1\.%,'.
Obligation Attaches B. Scott West

From the plain language of therule, the obligation to givethe
Commonwealth reciprocal discovery attachesonlyif the De-
fendant requests discovery under RCr 7.24(1). Obviously,
one can avoid having to give reports of physical or mental
examinations, or scientific reportsto the Commonwealth by
simply not asking for discovery for such materialsunder RCr
7.24(1). Thisisarisky practice. The Commonwealth hasan
obligation to give over all such reports relating to the case,
regardless of whether they help or hurt the Commonwealth’'s
case. In exchange, the defense attorney generally only has
to give over those items which are helpful to the defense.
(Again, there are exceptionsto that; but normally, itisalop-
sided exchange rate in favor of the defendant.) If the case
boils down to a battle of the experts, where the outcome of
the case will depend upon who has the best reports, it is
better to guarantee that you know what the Commonwealth
is going to say about the case, in advance. Defendant’s
expert, after al, getsto go last, and can fine-tune any testi-
mony based upon what has preceded him.

The argument on the other side isthat by requesting reports
from the Commonweslth the defendant of course loses the
advantage of surprise (though risking surprise by the other
side). Thissurpriseadvantageisusualy only valuableif the
defense attorney (1) already hasareport in hand which he or
she knows will be damaging to the other side, (2) but which
can berebutted if the Commonwealth is given timeto attack
it, and (3) there could not possibly be areport in the posses-
sion of the Commonwealth which hurts the defense asmuch
asthisreport in hand hurtsthe Commonwealth. Betting that
you haveall three of thesefactorsisquiteagamble. Because
you can really only guess that you have all three factors —
you cannot be sure.

George Sornberger, formerly Trial Division Director for the
Department of Public Advocacy and now a Capital Trial
Branch Attorney, has stated during new attorney training
that there might bethat silver bullet document out therewhich
is so damaging to the Commonwealth that it is worth not
asking the Commonwealth for what isin itsfile. “But,” he
adds, “| have been practicing law for many years, and | have
never seen one.”

Continued on page 42
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Not asking for 7.24(1) discovery because you think your ex-
pert might generate a report in the future which you will not
want to discloseis not gambling. It isbeing foolhardy.

Note: Therulesays"upon compliance,” ask that the Com-
monwealth affirm on therecord that their discovery iscom-
pleteprior tothedefendant’ sobligation toturn over discov-
ery materials.

B. “Possession” Again

Asin RCr 7.24(1) and (2), subsection (3) requires that the
duty of reciprocal discovery applies only to those items in
the “possession” of the defendant. In the last article the
definition of “ possession” asit appliesto the Commonwealth
was discussed. Eldred v. Commonwealth, Ky., 906 S.W.2d
694 (1994), was cited as authority that anything in the pos-
session of a state agency is also in the possession of the
“Commonwealth,” at least, constructively. In coming to that
conclusion, the Court reasoned that anything in the “imme-
diate, physical control” of the Commonwealth was discover-
able, and that this would include any records actually in the
hands of a state agency.

The criminal defendant, as an individual, will not bein the
immediate, physical control of any records of a state agency.
However, any recordsin the custody of a state agency which
will release the records to a DPA attorney (or any attorney,
for that matter) simply upon the asking, or upon the signing
of arelease should be considered to be in the “possession”
of thedefendant. Individuals can get copies of their driving
records, for example. If you plan to introduce one into evi-
dence in the defense of your case do not rely upon the fact
that the prosecutor can also get one as an excuse not to give
themacopy. Inshort, if you can get it yourself, and you plan
to use it, give it to the prosecutor.

Asfor any itemswhich you procure by subpoena, remember
that you haveto fileit in the court file regardless of whether
you intend to use it at trial. Medical records of your client
obtained by subpoenaareavailablefor use by all parties, and
you cannot secrete or destroy them. This can be avoided by
having your client execute arelease of records obviating any
need for subpoenas.

C. Control Your Expertsl

Other than subpoenaed items, the only timetherulerequires
you to give the Commonwealth reports of examinations or
scientific tests which you do not plan to introduce into trial
as an exhibit occurs when the item has been prepared by a
witness whom the defendant intendsto call at trial, when the
results or reports relate to that witness' testimony. Ideally,
you will want to introduce into evidence everything your
expert does on behalf of your client. The problem arises
when your expert performs atest or experiment and the re-
sults are not favorable to the defense.

If it is not your practice to keep your experts under control,
this can happen:

* Atoxicologist or chemist performs atest on ablood or
urine sample, without telling you, confirming the pres-
ence of the drug you hoped was not present;

An accident reconstructionist wants to video the dis-
tance between a two car collision — unfortunately, he
uses alenswhich makes objects appear closer than they
are;

A mental examiner performsan 1Q test on aperson who
previously tested below 70 on an 1Q test; the new test
has aresult of 73.

In al of these instances, if you call the expert to the stand,
you will have to have given to the prosecutor the results of
these experiments. Your choice becomes either to not call
that expert, or give over the results. Whatever you do, do
not fail to give over the discovery, hoping that by not asking
the expert about these subsequent tests on the stand, you
can avoid disclosure of them because they do not “relate” to
the witness's testimony. The moment a prosecutor asks
whether the expert has performed any experiments of hisor
her own, the testswill relate to the testimony. Then, you are
embarrassed, at best, as you have to give over at that mo-
ment the bad results of the test or experiments. Hopefully,
thejudgewill grant amistrial, becauseif hedoesnot, thisjury
is going to hate you and mistrust you. Let us not even talk
about sanctions or contempt of court.

How do you avoid this dilemma? First, you make sure that
the expert knows exactly what he or sheisgoing to do asan
expert. Often, expertsassumethat they havetheroleof “find-
ing the truth” or explaining discrepancies. That iswhat sci-
entists do: they search for answers, methodically. When
cast in the role as a defense expert, however, their role is
often limited to examining and critiquing the proceduresem-
ployed by the Commonwealth during its own tests or experi-
ments. The expert’sjobisto poke holesin thework done by
the Kentucky State Police Lab, for instance. The testimony
is expected to consist of alist of reasons why the lab result
cannot be trusted by the jury. The last thing the defense
attorney wants the expert to do is to do the experiment cor-
rectly, and produce the same or similar result.

In the event that you want the expert to perform the test, be
ready to declare that expert aconsulting expert rather than a
testifying expert in casetheresult comes out differently than
you hoped.

Regardless, be sure you ask the expert to list everything he
has done in the case before you call him or her to the stand.
You do not want to learn during cross-examination about a
lab test performed only the night before.
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lIl.  Books, papers, documentsor tangibleobjects.
RCr 7.24(3)(A)(ii) providesinitsentirety:

If the defendant requests disclosure under Rule
7.24(2), upon compliance with such request by the
Commonwealth, and upon motion of the Common-
wealth, the court may order that the defendant per-
mit the Commonwealth to inspect, copy or photo-
graph books, papers, documents or tangible objects
which the defendant intends to introduce into evi-
dence, and which are in the defendant’s posses-
sion, custody or control.

Just assubsection (i) tracks RCr 7.24(1), subsection (ii) tracks
RCr 7.24(2). Thesamerulesand practicesthat apply to sub-
section (i) apply asoto (ii).

One troublesome difference is how the word “books” is
handled. If you plan to enter a book into evidence (say a
diary or ajournal) —and let the jury take it back to the jury
room as an exhibit — of course, you have to provide it in
reciprocal discovery. But what if you plan to read only a
passage, or cross-examine awitness with a book, under the
“learned treatise” exceptionto the hearsay rule? Do you still
haveto disclose the book and tip the Commonweal th off that
you intend to use the book?

Arguably, yes. Thelearned treatise exception, coded at KRE
803(18) provides:

Learned treatises. To the extent called to the atten-
tion of an expert witness upon cross-examination
or relied upon by the expert witnessin direct exami-
nation, statements contained in published treatises,
periodicals, or pamphlets on a subject of history,
medicine, or other science or art, established as a
reliable authority by thetestimony or admission of
thewitnessor by other expert testimony or by judi-
cial notice. If admitted, the statementsmay beread
into evidencebut may not bereceived asexhibits.
(Emphasisadded.)

Since thelast phrase of the exception indicates that the trea-
tise can be introduced as “ evidence,” even though the book
cannot be taken back with the jury, subsection (ii) would
seem to apply. On the other hand, it seems odd that you
would haveto identify for the Commonweal th an established,
renowned work on a subject — the Physician’s Desk Refer-
ence, for example —which you know from personal knowl-
edgeto bein thelibrary of the County Attorney.

To help avoid the catastrophic result of not being allowed to
read passages from a book into evidence, | employ the fol-
lowing rulesof thumb. They aremy rules, based not on legal
authority, but on logic and common sense.

Thumb RuleOne: If theexpert withesswho will beidentify-
ing awork as alearned treatise is my witness, | disclose the

book. If thebook isto be used to cross-examine aCommon-
wealth witness, | do not. Knowing what my witnesswill say
before he or shetakesthe stand, | have advanced knowledge
of anything he or she will rely upon in a treatise before the
trial even begins. It makes sense that | should be obligated
to give advance warning to the Commonweal th.

However, not knowing what the Commonwealth’'s expert is
going to say, | should be allowed free reign on cross-exami-
nation to determine whether the expert’s opinion is well
founded according to the published materials.

Thumb Rule Two: Regardless of whether the sponsoring
witness will be mine or the Commonwealth’s, if the learned
treatiseisnot an established, well-known, reliablework (like
the Physician’s Desk Reference previously mentioned), but
is arather obscure, lesser known work, | disclose it. The
judge has wide discretion whether to consider the book a
learned treatise or not. If the judge has never heard of the
book, it will take considerable expert testimony before the
judgewill allow passagesto beread into evidence. Your own
expert’s testimony will be largely self-serving, so the judge
will want to know if the Commonweal th’ sexpert hasan opin-
ion on the book. If you have disclosed the name and author
of the book to the Commonwealth — months ago — and the
Commonweslth’sexpert hasno opinion, or hasnot even been
shown the book by the Commonwealth, the Commonwealth
cannot be heard to complain when your expert recognizes
the book as authoritative. Imagine:

“Do recognize this book as authoritative?’
“No, I've never even heard of the book.”
“You've never even heard of this book?’
“No, that'swhat | said?’

“Well, sir, we told the prosecutor that we were
going to rely on this book as a learned treatise
three months ago — and you have never been told
that by the prosecutor?’

“Er, no, | don’trecdl that | have.”

At that point, counsel tosses the book back on the table.
Later, you can use your own witness to testify as to its au-
thority.

Thumb RuleThree: If thisprosecutor, beforethisjudge, has
ever claimed in aprevioustria that a particul ar treatise was
authoritative, | do not disclose it as reciprocal discovery in
my trial. The Commonwealth has established itsknowledge
of the work and its belief in its authority, eliminating any
claim of unfair surprise, and making disingenuous any claim
that the work is not really an authority.

Thumb RuleFour: Don’t get too cute. Never claim that a
Continued on page 44
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work of obvious dubious authority is alearned treatise sim-
ply because you have an expert who saysit is, and the other
sidedoes not. Anyone can get abook published. Rely upon
only those books with generally positive reviews from the
scientific community. A book on drugs and drug usage pub-
lished by doctors at Johns-Hopkins University will on its
face be morereliablethan abook published by “High Times’
magazine or The Red-Eye Press. At least, in my opinion.

IV.  WhattodoWhen You HaveFailedtoComply

Someday, if it has not happened already, you are going to
realizethat aparticularly favorable piece of evidence, critical
to the defense, has not been given to the Commonwealth,
and you are out of compliance with the obligation of recipro-
cal discovery. Maybeit isa piece of evidence you just got
yesterday, though the reciprocal discovery deadline passed
aweek ago. Let'ssay it is aletter from the victim to the
defendant apologizing for the lies she hastold on him. Your
client has had this letter for weeks. Thus, you could have
and should have given this evidence earlier, but it just did
not happen. Now, the Commonwealth isurging the judgeto
not admit the letter into evidence because it was not handed
over. What to do?

Doyou really need thisletter togointoevidence, or can you
get it in another way? Ask the person on the stand if she
ever apologized to the defendant for lying. If she denies
doing so, ask to use the letter for impeachment purposes
only. (Although the hearsay ruleswould allow theletter into
evidence as a prior inconsistent statement, this substantive
use of the rule may be foreclosed if the letter was never pro-
vided in discovery. However, the court would still have dis-
cretion to alow it in for impeachment, i.e., non-evidentiary,
purposes). If the person who wrotetheletter then admitsthe
apology, her testimony will suffice. If she cannot remember
writing the apology in the letter, useit to refresh her recol-
lection. Then, if after looking at the letter she then remem-
bers apologizing, you do not need to have the | etter admitted
asan exhibit, nor even haveits contentsread into the record.

Movefor acontinuance. Do not just ask for one— placeinto
therecord all of thewaysyou believeyour casewill be preju-
diced by not having the evidence in the record. Do not
presume that an appellate court (or appellate counsel, for
that matter) will be ableto spot or articulate all of the issues
and facts which would warrant a continuance.

Also, remember that failing to ask for a continuance may
waiveyour appeal point altogether (See, e.g., Commonwealth
v. Anderson, Ky., 63 SW.3d 135, at 141 (2001) whereamajor-
ity stated with regard to a defense objection to the last sec-
ond trial amendment of the indictment by the prosecution:
“ Appellant argues that changing the dates on the indictment
‘left the defense unprepared.” If the defendant felt such an
amendment was prejudicial, though it is our conclusion that

it was not, the defense could have moved to continue the
trial in an effort to revamp his defense.”) By analogy, if the
refusal of acourt to admit an exhibit into evidenceis prejudi-
cial to the defense’s case, an appellate court will expect that
counsel would have at least asked for a continuance.

Make an offer of proof: If you cannot use the letter in any
fashion and a continuance is denied, make sure you put the
letter in by avowal. Don't just tender theletter to thefile, also
reguest examination of the person who wrote the letter out-
side the presence of the jury. Depending upon what the
witness says, the Court may reverseits decision on whether
you can use the letter for impeachment purposes or to re-
fresh recollection.

Fall on your sword. If all elsefails, and itsevident that you
have made amistake, make surethe appellate lawyer who will
get this case next can make an ineffective assistance of coun-
sel argument. Sometimes, saying honestly on therecord that
“it's my fault judge, | should have gotten this letter to the
Commonwealth sooner, I’ ve not been very effective” will do
more to get areversal of adecision than giving alist of rea
sons why the failure to comply should be excused. The
worst thing that can happen to the client in this case is the
failure of the letter to be admitted into evidence at histrial,
followed by afinding that the failure to comply with discov-
ery was excusable and understandable

V. Conclusion

Most of thetime, defense counsel will not havealot of docu-
ments for which an obligation of reciprocal discovery at-
taches. But when we do, that obligation cannot be ignored
or misconstrued. Maybe the best practice is not even to
engage in any analysis whatsoever of what is owed or what
isnot, and merely giveit al over. Regardless. | redizethatis
not avery scholarly approach to the subject, but it certainly
is the safest approach. In the end, there is no trial by am-
bush, at least as far as documentary evidence is concerned.

Surprise witnesses, of course, are another story.... |

Brian “ Scott” West
Assistant PublicAdvocate
907 Woldrop Drive
Murray, KY 42071
Tel: (270) 753-4633 Fax: (270) 753-9913
E-mail: bwest@mail.pa.state ky.us
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The Relevance of Competency to the Decision to
Transfer a Child’'s Case from the Jurisdiction of
Juvenile Court to the Jurisdiction of Adult Court

Synopsis

It is widely recognized that both competency and capacity
(infancy) are issues that should always be addressed in the
representation of childreninthejuvenileor adult justice sys-
tem. A child may lack the capacity to have possessed the
requisite mental intent to commit an offense. See Thomasvs.
Commonwealth, Ky., 189 SW.2d 686 (1945). See also
Fourlock vs. Commonwealth, Ky., 223 SW.2d 910, 912 (1949).
A child may also be incompetent to stand trial or may have
been incompetent to have waived certain rights including
the right to have counsel present during an interrogation or
the right to have the assistance and advice of counsel before
pleading guilty. See In re Gault, 387 U.S. 1 (1967); Fare v.
Michael C. 442 U.S. 707 (1979); Haley v. Ohio, 332 U.S. 596
(1948); Gallegosv. Colorado, 370 U.S. 49 (1962).

Itisequally important to recognize therole competency plays
in the judicial decision to transfer a child’s case from the
jurisdiction of juvenile court to circuit court. Competency
requires a context-sensitive, factually based analysis. It is
critical to assess both the child’s ability to assist his counsel
and the child’s ability to rationally understand, weigh and
select among the options available to her. In the no-holds
barred advocacy of circuit court felony litigation, achild must
be able to appreciate that the power of the state is geared up
to prosecute, find guilty and punish the child. The best inter-
ests standard which must motivate a good measure of the
actions of thejuvenile court and juvenile prosecutor create a
very different context in which the child isto assist counsel
and make choices. That environment is designed to protect
the child while attending to the interests of safety for the
larger society and theinterests of any identified victims. Con-
sequently, greater scrutiny must be given to the competency
of those children whose cases are being considered for trans-
fer to adult court. This article leaves us with reason to con-
sider that achild may be competent to be prosecutedin juve-
nile court yet lack the requisite competency to be prosecuted
as an adult.

Theoriginsof requiringthat an accused per son be compe-
tent to betried: Criminal jurisprudence’s concern with the
competence of the accused person hasits originsin English
common law, dating at least back to mid-seventeenth-cen-
tury England. 4 W. Blackstone, Commentaries24. Eighteenth
and Nineteenth Century cases expressed two philosophical
bases for the doctrine: (1) conviction and punishment of a
mentally ill person would not deter future criminal acts; and
(2) it wasfundamentally unfair to try amentally incompetent
defendant who might be unable because of mental incapac-
ity to present evidence in defense. Frith's Case, 22 Howell's

St. Trials 1281 (1800). Our own
Sixth Circuit Court of Appeals
spoketo theissuein 1899, when
a petitioner suffering epilepsy
appeal ed the denia of acontinu-

ance sought before trial on the
groundsthat arecent attack had impaired hismind and memory
such that he could not recall the facts of his defense or the
chargesagainst him. The Sixth Circuit reversed thejudgment
against petitioner stating “ There was evidence strongly tend-
ing to show that the memory and mind of accused shortly
before and during the trial were impaired, and rendering it
doubtful whether the accused was capable of appreciating
his situation, and of intelligently advising his counsel as to
hisdefense, if any hehad.” Youtsey v. United Sates, 97 F. 937
(6"Cir. 1899).

Definition of Competence and | ncompetence. The United
States Supreme Court defined incompetenceto stand trial in
Dusky v. United Sates, 362 U.S. 402 (1960). “ Thetest must be
whether [a defendant] has sufficient present ability to con-
sult with hislawyer with areasonabl e degree of rational un-
derstanding-and whether he hasarational aswell asafactual
understanding of the proceedings against him.” As can be
seen from thelanguagein Dusky, fromitsfirst analysisof this
issue, the Supreme Court made the definition of competence,
context-sengitive. InPatev. Robinson, 383 U.S. 375 (1966),
the Supreme Court recognized the role played by the Due
Process clause in acompetency determination. A hearing on
procedural incompetence is mandated whenever the “evi-
dence raises a bonafide doubt as to the defendant’s compe-
tence to stand trial.” Robinson, supra 383 U.S. at 385. In
Drope v. Missouri, 420 U.S. 162 (1974), the Supreme Court
reiterated the Robinson Due Process standard while noting
the difficulty of setting a single standard for competence
without reference to the complexity of the case. The Court
stated that there are “ no fixed or immutable signs which in-
variably indicate the need for further inquiry to determine
fitness to proceed; the question is often a difficult one in
which awide range of manifestations and subtle nuancesare
implicated.” Drope, supra420 U.S. at 180 (1975).

American Bar Association Criminal Justice Mental Health
Standard 7-4.1 Mental incompetence to stand trial; rules
and definitions recogni zesthat mental incompetence can arise
out of avariety of circumstances. The standard statesthusly:

(a) No defendant shall be tried while mentally in-

competent to stand trial. (b) The test for determin-

ing mental incompetence to stand trial should be
Continued on page 46
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whether the defendant has sufficient present abil-
ity to consult with defendant’s lawyer with area-
sonable degree of rational understanding and oth-
erwise to assist in the defense, and whether the
defendant has arational aswell as afactual under-
standing of the proceedings. (c) The terms compe-
tence and incompetence as used within Part 1V of
this chapter refer to mental competence or mental
incompetence. A finding of mental incompetenceto
stand trial may arise from mental illness, physical
illness, or disability; mental retardation or other de-
velopmental disability; or other etiology so long as
it results in a defendant’s inability to consult with
defense counsel or to understand the proceedings.

Kentucky'sSatutory Definition of | ncompetency To Sand
Trial: KRS504.060(4) definesincompetency as the“lack of
capacity to appreciate the nature and consequences of the
proceedings against one or to participate rationally in one's
own defense,” asthe result of a mental condition. RCr 8.06
states that “if upon arraignment or during the proceedings
there are reasonable grounds to believe that the defendant
lacks the capacity to appreciate the nature and
consequences...all proceedings shall be postponed until the
issue of incapacity is determined as provided by KRS
504.100”"

ThePurposeof Requiring Competency. Itisnow commonly
recognized that by requiring those accused of offensesto be
competent beforethey may betried, three goalsare preserved.
Under standing Adolescents-A Juvenile Court Training Cur-
riculum, Evaluating Youth Competence in the Justice Sys-
tem, Robert Schwartz & LourdesM. Rosado, Editors, ABA,
(September 2000). First, theintegrity of the criminal process
ispreserved. The process|oses credibility if the accused has
no appreciation of the nature and purpose of the proceed-
ingsagainst him. Second, therisk of erroneous conviction or
adjudication is reduced. An accused who is competent can
inform his counsel of the evidence that may assist him and
can help in challenging the state’s case. Third, the accused’'s
decision-making autonomy is protected. Our criminal justice
system is premised upon respect for the dignity and inherent
rights of theindividual. Counsel must follow the direction of
her client except in specifically defined areas. An incompe-
tent client cannot give that direction. Id. at 15. An unrepre-
sented, incompetent person is even more handicapped in her
ability to present her position to the court.

TheComponentsof Competency. For juvenilesfacing trans-
fer, two components or elements of competenceto stand trial
arecritical. Dusky requiresthat the juvenile be able “to con-
sult with counsel with areasonable degree of rational under-
standing.” Dusky, supra at 402. Thus, the juvenile must be
ableto assist hislawyer. Second, thejuvenile must be ableto
make decisions for himself. Thus, the juvenile must under-
stand his options, appreciate their long and short term con-

sequences, weigh the optionsrationally and expressachoice
among the alternatives available to him.

Competency to stand trial is a matter of whether the defen-
dant “ has sufficient present ability to consult with hislawyer
with a reasonable degree of rational understanding — and
whether [the defendant] has a rational as well as a factual
understanding of the proceedings against him.” United Sates
v. Branham, 97 F.3d 835, 855 (6th Cir. 1996).

Thecomplexity of competency when applied toaccused juve-
niles who face the possibility of transfer to adult cir cuit
court. As indicated above, according to Dusky, supra, a
proper eval uation of competency requires an examination of
the situation, decisions required within and complexity of a
client’'scase. A juvenilefacing transfer must be ableto weigh
even more optionsthan one who will be adjudicated in juve-
nile court. Some states have mechanisms in place to help
accused persons prosecuted in the adult system achieve
competency. Courts educate the accused so that she can
achieve competency. Such an approach can rarely work with
children. As noted by psychologists, Marty Beyer and Joel
Greenberg in Juvenile Competence in Adult Prosecutions:
More Than a Matter of 1Q and Mental IlIness, p. 1, (2001),
“Taking acompetency classis unlikely to enhance the deci-
sion-making skills of ayoung person whoseimmature think-
ing and emotional problemsimpede meaningful cooperation
with counsel.”

Meyer and Greenber gidentify four realitiesthat impact the
competency of many juvenileswhofacetransfer. Id.

1. Immaturity

Juveniles facing transfer are all more immature than any of
them will be when they have entered adulthood. They typi-
cally possess the following traits:

Immature thought process

No long term perspective
Cognitiveinability to weigh alternatives
Unstable identities

Total intolerance of unfairness

More needsto be said about the | atter two pointsabove. Itis
typical for youth in the juvenile justice system to have un-
stableidentities. All youth rely upon adults, peers or apopu-
lar star to affirm their behavior. It isanatural part of their
maturation to identify with and seek ratification from other
powerful voicesintheir lives. Itisalso natural for ayouth to
shift from attachment to onerolemodel (parent, teacher, popu-
lar star, peer group) to attachment to another rolemodel. The
less secure the youth, the more the need for a strong trans-
ference of identity. This unstable identity makesit particu-
larly difficult for the child’'s counsel to assist the child in
making a decision, in weighing options. The child may well
vacillate from onerole model to another or may be unableto
make adecision for him or herself without deep involvement
by the adult or peer group who ratifies hisor her personhood.
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Youth also tend to share atrait of seeing unfairness as abso-
lutely intolerable. Though the unfairness of the police, judge
or system may beirrelevant to counsel who has uncovered a
great way to resolve a case, the child may not be able to
remove his focus from the injustices suffered early in the
process by, for example, the Court Designated Worker or the
arresting officer. Thisinability to accept that lifeisunfair or
that someone in a position of authority acted unfairly, can
impede a child’s ability to participate competently in his de-
fense at trial or adjudication by causing the child to be un-
able to remove hisfocusfrom the unfairness towardsidenti-
fication of realistic options.

2. Disabilities

Many of our clientsin juvenile court suffer disabilities that
are age related, genetic or a result of birth defects. These
includedifficultiesin thefollowing skills:

* Reading

» Writing

» Listening

» Thinking

» Spedling

» Doing calculations
» Organizing thoughts
» Controlling emotions

Clients who are not literate often see the world differently
than literate persons. They relate stories differently. They
understand time sequences differently. Juvenile clients who
cannot listen, spell, or handle basic calculations are at asig-
nificant disadvantage in assisting counsel with the defense
or in understanding the charges against them or the conse-
guences of afinding of guilt. Juvenileswho suffer from pre-
natal substance abuse exposure have special difficulties or-
ganizing their thoughtsand controlling their emotions. Meyer
& Greenberg, supra at 2.

3. Trauma

One needsto sit through only one docket of juvenile court or
view the hallways of thedistrict court house, or read thelocal
section of the daily newspaper to recognize that the children
who populate the status and public offender docket and who
ultimately face transfer to adult court have often been sub-
jected to untold and unimagined trauma. Clients served by
DPA lawyers suffer the trauma attendant to economic disad-
vantage. Many live within families whose interactions are
patterned with violence, abandonment or neglect. Thesecir-
cumstances cause traumain a child’s life that can have sig-
nificant impact on competency.

» Canfreezethechild’smenta and emotional devel opment
» Can cause depression

» Can cause other significant mental illnesses

» Can lead to deep deprivation

It is obvious to al of us that the presence of a psychosis
would undermine competency. What may not be so obvious
isthat depression, initself, can compromisethe individual’s
ability to apply intelligent reasoning to a situation. Depres-
sion can cause feelings of worthlessness or guilt (apart from
whether or not oneislegally guilty); difficulty thinking, con-
centrating or making decisions; or recurrent thoughts of death
or suicidal ideation. See Diagnostic and Statistical Manual
(DSM-IV-TR) of Mental Disorders, Fourth Edition, American
Psychiatric Association (2000). Juvenilesbeginthe process
at a disadvantage, handicapped simply by their immaturity,
intheir effort to understand thelegal dilemmasthat they face
and the choices they must make astheir cases wind through
the system. Add to that inherent handicap, the impact of
pretrial detention alone and you have at aminimum with ev-
ery detained child, an immature, not fully developed mind,
body and emotional state combined with the situational de-
pression attendant to pretrial incarceration.

Itisquite easy to place ourselvesin the mind of theincarcer-
ated seventeen year old awaiting transfer or adjudication.
The youth is at a minimum frustrated about being incarcer-
ated. Angry with himself about disappointing the significant
adultsin hislife. Confused about hislegal situation. Fearful
about the future. He has been advised by hislawyer to speak
with no one about his case, his fears or his options. His
lawyer cautions him to look at those incarcerated with him
and those holding his person with alevel of mistrust or sus-
picion asto their motives. Having operated up to thispoint in
aworldwherehisinterestsareat least allegedly alwaystaken
into consideration by those representing the government or
the school officials, as hefacestransfer, heiswarned that no
one but hislawyer has his interests at heart.

TheUnited Sates Supreme Court hasdemanded in other
contextsthat our legal system give special consider ation to
theinability of adolescentsto make maturedecisions. In
Bellotti v. Baird, 443 U.S. 622 (1979), the Supreme Court rec-
ognized in the context of parental notification statutes that
the law must treat children differently than it does adults by
recognizing their specia vulnerability and inability to make
adult decisions. The statute at issue in Bellotti required the
notification of parents of all children under the age of eigh-
teen who sought abortion, thereby acknowledging that even
ol der adolescentsrequire special protection by virtue of their
immaturity and inadequate abilities to make serious and in-
formed decisions. The Bellotti Court directly cited threerea-
sonsfor requiring greater protection of the rights of children
than those of adults. The Supreme Court stated that “the
congtitutional rights of children cannot be equated with those
of adults’ because of “the peculiar vulnerability of children,
their inability to makecritical decisionsin aninformed mature
manner, and theimportance of the parental rolein child rear-
ing.” Bellotti supra at 634. The Supreme Court warned
against the uncritical, simplistic application of legal theories
without consideration of the special circumstances that sur-

Continued on page 48
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round juveniles. When Kentucky’s transfer statute is ap-
plied mechanistically to declareit appropriateto transfer the
cases of adolescents to adult court without a full consider-
ation of the competency of that child, the law operates in
violation of the constitution.

Considerations Surrounding the Transfer of Juvenilesto
Circuit Court Require That Counsel Evaluateand Raise
ConcernsAbout Competency at theTimeof Transfer in Ju-
venileCourt and At thetimeof Arraignment in Adult Court.
TheAmerican Bar Association has noted that “[a] determina-
tion of competence or incompetence is functional in nature,
context-dependent and pragmatic in orientation, and should
be viewed as such by both courts and mental health and
mental retardation professionals.” ABA Criminal Justice
Mental Health Sandards, Commentary to Standard 7-4.1 p.
175 (1984). The standards go on to note that “an evaluator
should consider adefendant’smental ability in relation to the
severity of the charge and the complexity of the case.” 1d.
For an adolescent, facing the prospect of entering the adult
world prematurely as an accused person, there is nothing
more complex than the maze of the criminal justice system
which liesbeforehim.

The map to Middle Earth from Lord of the Rings is ho more
convoluted than the journey of ayouthful offender from the
protections of juvenile court to the no-holds barred prosecu-
tion and potentia of incarceration as an adult. A complete
assessment of competency must be undertaken in juvenile
court, prior to transfer, to assure that the child possessesthe
ability to rationally consult with his lawyer-and to have a
rational as well as a factual understanding of the proceed-
ings against him. Should the issues raised in juvenile court
be resolved to the detriment of thejuvenileclient, itisincum-
bent upon trial counsel to raise competency concerns again
at the time of arraignment and trial so that the issue may be
fully considered by the circuit court and adequately pre-
served, if necessary, for later appeal. B

RebeccaBallard DiL oreto
Post Trial Division Director
Department of PublicAdvocacy
100 Fair OaksL ane, Suite 302
Frankfort, KY 40601
Tel: (502) 564-8006; Fax: (502) 564-7890
E-mail: rdiloreto@mail .pa.stateky.us

Wanted !'!!
DefendersWho Can Practice DPA’'s Defender’'s Credo

“1 am apublic defender. | am the guardian of the presumption of innocence, due process, and fair trial. Tomeisentrusted the
preservation of those sacred principles. | will promulgate them with courtesy and respect but not with obsequiousness and
not withfear for | am partisan; | am counsel for the defense. L et nonewho oppose meforget that with every fiber of my being
| will fight for my clients. My clientsaretheindigent accused. They arethelonely, thefriendless. Thereisno oneto speak
for them but me. My voicewill beraisedintheir defense. | will resolveall doubt intheir favor. Thiswill bemy credo; thisand
theGolden Rule. | will seek acclaim and approval only from my own conscience. And if upon my death thereareafew lonely
people who have benefited, my effortswill not have beeninvain.”
Jm Dougherty, Cook County Public Defender

Defender Satewide Employment Opportunities

We have the following openings for Staff Attorneys:

* Bowling Green
* Hopkinsville

* Murray
e Paducah
« Pineville

For further information regarding employment opportunitieswith Kentucky’s Department

of Public Advocacy please contact:

Gill Pilati
Department of PublicAdvocacy

Gill Pilati

100 Fair OaksL ane, Suite 302
Frankfort, Kentucky 40601
Tel; 502-564-8006; Fax: 502-564-7890
E-mail: gpilati@mail.pa.stateky.us
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PRACTICE CORNER

LITIGATION TIPS & COMMENTS
COLLECTED BY MISTY DUGGER

Only Trial Court May Excuse Subpoenaed Witnesses

In Anderson v. Commonwealth, Ky., 63 SW.3d 135, at 141
(2001), the Kentucky Supreme Court held that once awitness
is subpoenaed, that witness is answerable to the court and
can only be excused by the Court. The basis for this ruling
wasthe Court’sinterpretation of RCr. 7.02, Otisv. Meade, Ky.,
483 S\W.2d 161 (1972) and CR 45.01 and 45.06. In Anderson,
the Commonwealth instructed a witness that he did not have
to appear. This witness was material to the defense and the
defendant was expecting that witness to be in court. While
the Supreme Court did not reverse on the issue because “the
release of awitnessis not newly discovered evidence” it did
feel the need to comment and condemn the practice of the
Commonweslthinthiscase. If thisoccursin one of your cases,
dismissal should be requested, and if that is denied, a con-
tinuance pending the arrival of the subpoenaed witness.

~ John Palombi, Appeals Branch

Misdemeanor Sex OffenseEquals
Aggravated Felony Under Federal Sentencing
GuiddinesIn Deportation Cases

INU.Sv.Gonzales\Vela, _ F3d___, 2001 WL 1504553 (6™
Cir.(Ky.)), the Sixth Circuit announced, “[A]s long as a
defendant’s former conviction leading to deportation can le-
gitimately betermed ‘ sexua abuse of aminor,” that act must be
considered an ‘aggravated felony’ for immigration law pur-
pose, regardless of a state designation as either afelony or a
misdemeanor.” 1n 1997, Gonzal es-Velapled guilty to misde-
meanor second-degree sexual abusein aKentucky circuit court
and was sentenced to 60 days, time-served. Later in federal
court, Gonzales-Vela pled guilty to illegally re-entering the
United States and was sentenced to 21 monthsimprisonment.
On appedl , the government argued that the district court should
have added 16 levels to Gonzales-Vela's base offense level
because his prior conviction of second-degree sexual abuse
should betreated as an “ aggravated felony” under the federal
sentencing guidelines. The 6™ Circuit agreed and remanded
for re-sentencing at the higher base offense level. Under the
federal sentencing guidelines, an “aggravated felony” includes
“murder, rape, or sexual abuse of a minor.” 8 U.S.C. §
1101(a)(43)(A). The 6™ Circuit rejected the argument that a
state misdemeanor conviction cannot be turned into an “ag-
gravated felony” for purposes of § 1101(a)(43): “Thereisno
explicit provisioninthe statute directing that theterm ‘ aggra-
vated felony’ islimited only to felony crimes. . . Wetherefore

are constrained to conclude
that Congress, since it did
not specifically articulate
that aggravated felonies can-
not be misdemeanors, in-
tended to have theterm aggravated fel ony apply to the broad
range of crimes listed in the statute, even if these include
misdemeanors.” (quoting Guerrero-Perez v. INS, 242 F.3d
727,736-737 (7" Cir. 2001)). The Court notesthisholdingis
limited toimmigration law. Nevertheless, the Gonzales-\ela
ruling should be considered by attorneys when discussing
with clientsthe advisability of apleainvolving sexual abuse
charges.

Misty Dugger

~ RebeccaDil oreto, Post Trial Div. Director
& Emily Holt, Appeal s Branch, Frankfort

If The Commonwealth PutsOn Testimony By Avowal,
Cross-Examine TheWitness

Without cross-examination of the Commonwealth’savowal
witness, the testimony elicited by the Commonwealth be-
comestheonly record for review on appeal. If the Common-
wealth cross-appeals the denial of the evidence, it can be
extremely difficult for the defenseto argue why the evidence
was properly excluded when thereisno record showing any
cross-examination of the testimony. To preserve arecord,
demonstrate why the evidence offered by the Commonwesalth
was properly denied. Thus, treat testimony on avowal asif it
is evidence presented before the jury by cross examining
the witness and objecting for the record.

~ Karen Maurer, Appeal s Branch, Frankfort
Check Out TheNew AOC Website

Thenew AOC website now offers expanded servicesinclud-
inglocal court rules, publications, electronic forms, and other
resources. Theformsarein editable PDF format and can be
downloaded, filled out and printed. The website is: http://
www.kycourts.net/

~Will Hilyerd, DPA Law Librarian, Frankfort

Practice Corner needs your tips, too. If you have apractice
tip to share, please send it to Misty Dugger, Assistant Pub-
licAdvocate, AppealsBranch, 100 Fair OaksL ane, Suite 302,
Frankfort, Kentucky, 40601, or email it to
Mdugger@mail.pa.state.ky.us. ll
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Public Advocacy Seeks Nominations

DPA seeks nominations for the Department of Public Advocacy Awards which will be presented at this year’s 30th
Annual Conference in June. An Awards Committee recommends recipients to the Public Advocate for each of the
following awards. The Public Advocate then makesthe selection. Contact LisaBlevinsat 100 Fair Oaks L ane, Suite 302,
Frankfort, Kentucky 40601; Tel: (502) 564-8006 ext. 294; Fax: (502) 564-7890; or Email: Iblevins@mail.pa.state.ky.usfor a
nomination form. All nominationsaretobesubmitted on thisform by April 3, 2002.

Gideon Award: Trumpeting Counsel for Kentucky’sPoor

In celebration of the 30th Anniversary of the U.S. Supreme
Court’slandmark decisionin Gideon v. Wainwright, 372 U.S.
335 (1963), the Gideon Award was established in 1993. It is
presented at the Annual Conference to the person who has
demonstrated extraordinary commitment to equal justiceand
who has courageously advanced theright to counsel for the
poor in Kentucky. Clarence Earl Gideon was denied counsel
and was convicted. After his hand-written petition to the
U.S. Supreme Court, he was acquitted upon retrial where he
was represented by counsel.

1993 J.VINCeNTAPRILE, |1, DPA acting General Counsel
1994 DaN GovEeTTE, Director of the Jefferson County Dis-
trict Public Defender’s Office and the JerrersoN Dis-
TRICT PuBLIc DEFENDER’ s OFFICE

LARRY H. MARsHALL, Assistant Public Advocate in
DPA'sAppellate Branch

Jim Cox, Directing Attorney, DPA's Somerset Office
ALLISON ConNELLY, Assistant Clinical Professor, UK,
former Public Advocate

Epwarbp C. MonaHAN, Deputy Public Advocate
GEORGE SORNBERGER, DPA Trial Division Director
JoHN P. NiLanDp, former DPA Central Regional Man-
ager

ANN BAILEY-SmITH, Chief Trial Attorney, Louisville-
Jefferson County Public Defender Corporation

2001

ROSA PARKSAWARD: FORADVOCACY FOR THE POOR

Established in 1995, the Rosa Parks Award is presented at
the Annual DPA Public Defender Conference to the non-
attorney who has gal vanized other peopleinto action through
their dedication, service, sacrifice and commitment to the poor.
After Rosa Parks was convicted of violating the Alabama
bus segregation law, Martin Luther King said, “| want it to be
known that we' re going to work with grim and bold determi-
nation to gain justice... And we are not wrong.... If we are
wrong justice isalie. And we are determined...to work and
fight until justice runs down like water and righteousness
likeamighty stream.”

1995 CrisBrown, Paralegal, DPA's Capital Trial Branch
1996 Tina MEADOWS, EXxecutive Secretary to Deputy, DPA's
Education & Devel opment

BiLL CurTis, Research Analyst, DPA's Law Opera-
tions Division

PaTrIck D. DELAHANTY, Chair, Kentucky Codlition
Against the Death Penalty

Dave StewaRT, Department of Public Advocacy Chief
Investigator, Frankfort, KY

1997

2000 Jerry L.SmoTHERS, JR., Investigator, Jefferson
County Public Defender Office, Louisville, KY
2001 Cinpy Long, Investigator, Hopkinsville

NELSON MANDELALIFETIME ACHIEVEMENT AWARD

Established in 1997 to honor an attorney for a lifetime of
dedicated services and outstanding achievementsin provid-
ing, supporting, and leading in asystematic way theincrease
intheright to counsel for Kentucky indigent criminal defen-
dants. Nelson Mandela was the recipient of the 1993 Nobel
Peace Prize, President of the African National Congressand
head of the Anti-Apartheid movement. Hislifeisan epic of
struggle, sethack, renewal hope and triumph with a quarter
century of it behind bars. His autobiography ended, “| have
walked the long road to freedom. | have tried not to falter; |
have made missteps along the way. But | have discovered
the secret that after climbing agreat hill, one only finds that
there are many more hills to climb... | can rest only for a
moment, for with freedom come responsibilities, and | dare
not linger, for my long walk is not yet ended.”

1997 RoserT W. CARRAN, Attorney, Covington, KY, former
Kenton County Public Defender Administrator

CoL. PauL G. Tosin, former Executive Director of
Jefferson District Public Defender’s Office

RoBeRT EwaLD, Chair, Public Advocacy Commission

JoHN M. RosenBera, A.R.D.F. Director, Public Advo-
cacy Commission Member

BiLL JoHNnson, Frankfort Attorney, Johnson, Judy, True

& Guarnieri, Public Advocacy Commission Member

IN RE GAULT AWARD: FORJUVENILE ADVOCACY

ThisAward honorsthe person who has advanced the quality
of representation for juvenile defendersin Kentucky. It was
established in 2000 by Public Advocate, Ernie Lewisand car-
riesthe name of the 1967 U.S. Supreme Court casethat held
ajuvenile has the right to notice of changes, counsel, con-
frontation and cross-examination of witnesses and to the
privilege against self-incrimination.

1998

1998

2001

Kim Brooks, Director, N. Ky. Children’s Law Center,
Inc.

PeTe ScHuLER, Chief Juvenile Defender, Jefferson
Didtrict Public Defender Office

Resecca B. DiLoreT0, Post-Trial Division Director
GaiL Roginson, Juvenile Post-Disposition Branch
Manager

PROFESSIONALISM & EXCELLENCE AWARD
The Professionalism & Excellence Award began in 1999.

2000
2001
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The President-Elect of the KBA selects the recipient from
nominations. The criteria is the person who best emulates
Professionalism & Excellence as defined by the 1998 Public
Advocate’'s Workgroup on Professionalism & Excellence:
prepared and knowledgeable, respectful and trustworthy,
supportive and collaborative. The person celebrates indi-
vidual talents and skills, and works to insure; high quality
representation of clients, and takes responsibility for their
sphere of influence and exhibits the essential characteris-
tics of professional excellence.

199 Leo SwvitH, Deputy, Jefferson Co. Public Defender
Office

2000 Tom GLover, DPA Western Regional Manager

2001 Don MEier, Assistant Public Advocate, Jefferson Co.
Public Defender Office

ANTHONY LEWIS MEDIA AWARD:

Established in 1999, thisAward recognizesin the name of the
New York Times Pulitzer Prize columnist and author of
Gideon’s Trumpet (1964), the media sinforming or editorializ-
ing on the crucial role public defenders play in providing
counsel toinsurethereisfair processwhich providesreliable
results that the public can have confidence in. Anthony
L ewis, himself, selected two recipientsto receive the Award
named in hishonor initsfirst year.

1999 Jack BramMER, Lexington Herald Leader, March 5,
1999 article, “The Case of Skimpy Salaries: Lawyersfor
poor makelittlein Ky.” ano Davip Hawee, Editorial Di-
rector, and The Courier Journal for their history of
coverage of counsel for indigent accused and convicted
issues from funding to the death penalty.

2000 RogerT AsHLEY, Editor, The Owensboro Messenger

2001 JoeL PetT, Editorial Cartoonist, Lexington Herald-
Leader

FURMAN CAPITAL AWARD

Established in 2000 by Public Advocate Ernie Lewis, it hon-
ors the person who has exhibited outstanding achievements
on behalf of capital clients either through litigation or other
advocacy. William Henry Furman’sname appearsin theland-
mark decision, Furmanv. Georgia, 408 US 346 (1972) which
abolished capital punishment in the nation for four years.
Furman wasa 26 year old African-American who had mental
limitations and who finished the 6th grade. Today, Furman
livesand worksin Macon, Ga.

2000 SrtePHEN B. BriGHT, Director for the Southern Center
for Human Rights, Atlanta, Georgia
2001 Mark OLive, Attorney, Tallahassee, Florida, Habeas

Assistance and Training Counselor il

Executing JuvenilesisUnacceptable

Robert E. Hirshon
Presdent, American Bar Association

Executing adolescents is unacceptable in a civilized society, irre-
spective of guilt or innocence.

While some have argued that when juvenilescommit an“ adult crime”
they deserve this ultimate adult punishment, the purposes ostensi-
bly served by executing adults are not served by executing juveniles.
In light of the characteristics associated with childhood — impul-
siveness, lack of self-control, poor judgment — we cannot reason-
ably expect the death penalty to act as a deterrent for other juve-
niles. Retribution is also an unsatisfactory justification for the
juvenile death penalty. Themoral force of — and legal justification
for — taking ahuman lifein retribution is dependent on the degree
of culpability of the offender. A juvenile simply cannot be held to
the same degree of culpability and accountability for his or her
actions to which we hold an adult.

Recent scientific research has shown that adolescent’s brains are
still developing late into their teens and that teens are much more
immature than we ever knew. Prominent researchers have deter-
mined that the areas of the brain that are <till devel oping arethosein
thefrontal cortex —the areasthat control “executive” functionssuch
as impulse-control, judgment, emotional regulation, organization
and planning. Asthe president of the Kentucky Psychiatric Asso-
ciation recently wrote, “ Scientific proof that even normal adoles-
centsarein far less control of their thoughts, impulses and actions
shows us that they should not be held to the same standards of
punishment as fully developed adults.” The death penalty for
teensunder 18 isnolonger anissue of morality alone. Itisalsoone
of science.

For all these reasons, the American Bar Associationisencouraged to
learn that the Kentucky legislatureis currently considering abill to
eiminatethe death penalty for juvenile offenders. Weurgecitizens
of Kentucky, and particularly lawyers, to work toward enacting
such reform.

Similar efforts are underway in states across the country —in Ari-
zong, Florida, Indiana, and Missouri. They are backed by anumber
of recent polls indicating that support nationwide for the juvenile
death penalty islow. A 2001 national poll by the Houston Chronicle
found that among people who otherwise believein capital punish-
ment, fewer than 30 percent would support executing someone
who was a juvenile at the time of offense. A recent poll by the
National Opinion Research Center found only 34 percent support.
And in Kentucky, the University of Kentucky Survey Research
Center showed that 8 out of 10 do not favor executing juvenile
offenders.

This vast majority of Americans is also in step with the interna-
tional consensus that juvenile offenders should not face execution.
The execution of juvenile offenders has all but ended around the
world. In the last three years the number of nations that execute
juvenile offenders has dropped to only three: Iran, the Democratic
Republic of Congo and the United States. Several international
treaties, including the International Covenant on Civil and Political
Rights, the U.N. Convention on the Rights of the Child, and the
American Convention on Human Rights, directly prohibit execut-
ing juvenile offenders.

The American Bar Association exists to defend liberty and pursue
justice. Oneof itsprimary goalsisto provide ongoing leadershipin
improving the law to serve the changing needs of society, such as
eliminating the juvenile death penalty. We urge all members of the
bar to support such efforts. Lawyers take a sacred oath to ensure
the fundamental exercise of justice. Ending thejuvenile death pen-
alty isjust such amatter of fundamental justice. ll
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Upcoming DPA,NCDC, NLADA & KACDL Education

** DPA**

Juvenile Summits

Generdl Butler March 18, 2002
Natural Bridge  March 22, 2002
Pennryrile March 28, 2002

LakeCumberland  April 25,2002

Annual Conference
Covington, KY
June11-12, 2002

Litigation Ingtitute
Kentucky L eadership Center
Faubush, KY
October 6-11, 2002

NOTE: DPA Education isopen only to
criminal defenseadvocates.

For moreinformation:
http://dpa.state.ky.us/train/train.htm

For more information regarding
KACDL programs call or write:
Denise Sanziano, 184 Whispering
Oaks Drive, Somerset, Kentucky
42503, Tel: (606) 676-9780, Fax (606)
678-8456, E-mail:

KACDL assoc@aol.com
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For more information regarding
NL ADA programscall Te: (202) 452-
0620; Fax: (202) 872-1031 or writeto
NLADA, 1625K Sreet, N.W., Suite
800, Washington, D.C. 20006;

Web: http://www.nlada.org
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For more information regarding
NCDC programscall RosieFlanagan
at Tel: (912) 746-4151; Fax: (912)
743-0160 or writeNCDC, c/o M er cer
L aw School, Macon, Geor gia 31207.

** NLADA **

LifeintheBalance
Kansas City, MO
March 9-12, 2002

Defender Advocacy | ngtitute
Dayton, OH
May 31 - June5, 2002

Annual Conference
Milwaukee, WI
Nov. 13-16, 2002
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